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Fair dealing. An appeal for fair dealing between insurance com 
panies and plaintiffs’ attorneys appears this month, beginning at page 
679, In view of the fact that today’s lawyer is not enjoying the eco- 
nomic increases his neighbors are, that, in fact, he is handling less 
work and paying greater overhead, it is imperative that he find some 
way of reducing expenses. Philip J. Hermann, a Cleveland attorney, 
proposes that an attitude of fair play, of reasonable demands and 
honestly evaluated offers, would go far toward improving the situation 

not just for the lawyers, but for the automobile insurers who have 
been losing money on their liability policies. The author insists that 
the reasonable settlement can be achieved without the threat of litiga- 
tion, which so often is carried through because negotiations have 
broken down over Baghdad-bazaar bargaining. Not the least of the 
salutary effects of the honest offer and demand would be a measure 
of relief from the court congestion which so many feel is a positive 
impediment to justice. 

Aircraft accident law. In connection with the aviation law papers 
published last month and this (see pages 708 and 713), we are printing 
a general overview of the subject of aircraft accident law by James C. 
Hardman, a member of the legal department of Swift & Company, 
Chicago, and formerly an editor with the Journal of Air Law and 
Commerce and the CCH Aviation Law Reporter. Mr. Hardman’s 
treatment embraces the effects of statutory and common law, res ipsa 
loquitur, standard of care, and the air-crash litigant’s practical problems 
in obtaining relief. The author discerns three major weaknesses in the 
present state of the law: (1) many persons have no reasonable redress 
at common law actions involving negligence; (2) there are too many 
practical problems facing a plaintiff in aviation accident litigation; 
and (3) there are too many inconsistencies between the various juris- 
dictions in a business “essentially interstate in nature.” 


A possible solution is advanced in the form of absolute limited lia- 
bility upon airline operators, with the recommendation that compul- 
sory liability insurance be prescribed. The plaintiff to these kinds of 
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actions is often unable to bear the burden of proving negligence and 
has no assurance when he does that he will recover. It is the author’s 
thesis that the losses consquent from air tragedies should be borne, 
without proof of fault, by those best able to bear them. 


Expert on the experts. The introduction of the expert witness is 
very often the turning point in the fire and casualty litigation. This 
month, George F. Prussing, a consulting engineer in Washington, 
D. C., gives the expert’s view of expert opinion, its purpose, its prep- 
aration, its presentation. Illustrating the function of the expert with 
actual case testimony, the author graphically demonstrates that the 
competent, qualified expert is of greatest value when he is also im 
partial—his testimony gaining credibility under cross-examination. 
Cases in point abound, demonstrating as well the author’s position 


that the expert witness can do a much better job if he has been allowed 
to hear all of the pertinent factual evidence. In one court, the expert 
was barred until called to testify because he had visited the site of the 


accident a year after the event. 
Mr. Prussing is the author of “My Most Interesting Investiga 
tions,’ a vivid account of the fire investigator in action which appeared 


in the JOURNAL last November, 


Aviation law papers. Last month we reprinted the paper of 
Wilder Lucas presented at the 84th annual meeting of the American 
dar Association, in a program jointly sponsored by the Committee on 
Aviation Insurance Law and the Committee on Casualty Insurance 
Law. Mr. Lucas represented the airline in a hypothetical case drafted 
by Judge Charles Matthes, The United States Court of Appeals for 
the Eighth Circuit. In this issue we have the opportunity to publish 
the other papers delivered on the program: Lee S. Kreindler, New 
York attorney, for the plaintiff; and J. Paul Coie, attorney in Seattle, 
Washington, for the manufacturer. 

Mr. Kreindler entitled his considerations of the plaintiff’s best 
action, “Who, When and How to Sue in Airline Crash Cases.” In it 
he discusses the desirability of advancing against the airline on the 
basis of res ipsa loquitur and the difficulties presented in proving up 
negligence and causality, especially while trying to sustain an action 
against the manufacturer at the same time. If breach of warranty is 
going to prevail, Mr. Kreindler suggests that it is just as well to 
proceed against the airline alone, in the absence of specific negligence 
on the part of the manufacturer. The article begins at page 708. 

Mr. Coie sets forth the main lines of defense on the manufacturer's 
side, beginning with the motion to dismiss the plaintiff’s action as- 
serting that the manufacturer expressly and impliedly warranted to 
passengers of the airline that the craft was free from hidden defects 
and was merchantable. This motion, under the hypothetical, will be 
sustained because there was no such promise directly from the maker 
to the airline’s passengers, although cases to the contrary come under 
the author’s attention. Then there is the airline’s cross-complaint for 
breach of warranty, and the claim of both the plaintiff and airline in 
negligence. These aspects of the defense, and a treatment of the cur- 
rently ruling decisions in air-crash cases, can be found at page 713. 
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Persons and Events 


The Commissioner of Internal Revenue has invited business and 
professional representatives to participate in a conference, to be held 
on October 23, to discuss the effects of automatic data processing on 
the federal tax system and on taxpayers. The first automatic data 
processing center of the Internal Revenue Service is now ready for 
operation in Atlanta, Georgia. Proposed federal legislation would, if 
enacted, require the use of taxpayer account numbers on all taxpayer 
and information at source returns to implement the correlation of 
these returns though the processing machines. 


The Life Insurers Conference and other associations will be repre- 
sented at the conference. It is expected that a number of life insur- 
ance companies may wish to send members of their staffs who are 
familiar with the problems of data processing. 


William R. Kersten, vice president and manager of the insurance 
department of Van Schaack & Company, will become the 15th presi- 
dent of the Society of Chartered Property & Casualty Underwriters 
starting January 1 of next year. The elections brought George V. 
Whitford, vice president of Reliance Insurance Company at Madison, 
Wisconsin, to office as secretary of the Society in 1962. Donald C. 
Brain, partner in the firm of W. B. Johnson & Company, Kansas City, 
Missouri, was re-elected vice president. A. Hawthorne Criddle, execu- 
tive vice president of Ostheimer-Walsh, Inc., Philadelphia, this year’s 
secretary, was elected a vice president, and Norman E,. Roop, partner 
of Booth, Potter, Seal & Company, Philadelphia, was re-elected treasurer. 


Ralph H. Bennett became president of the National Association 
of Mutual Insurance Companies at that organization’s 65th annual 
convention in New York City, which ended October 4. Mr. Bennett 
is secretary-manager of the Ventura County Mutual Fire Insurance 
Company, Ventura, California. Others elected at the convention in- 
clude: president-elect, Lester T. Jones, president of the Allied Mutual 
Insurance Company, Des Moines, Iowa; and vice president, Don 
Montgomery, executive vice president and secretary of the Celina 
Mutual Insurance Company, Celina, Ohio. 
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H. Lewis Rietz, president of the Health Association of America, 
will deliver the keynote address at the Association’s 1961 Individual 
Insurance Forum, to be held November 13-15 at the Sheraton Hotel, 
Philadelphia. There will be 12 workshops at each of the four sessions 
discussing nine subjects, among them: underwriting techniques, claim 
management, substandard, statistical planning, new product develop- 
ment, and motivation of agencies. 


Members of the Transportation Insurance Rating Bureau cele- 
brated a silver anniversary at their 25th annual meeting. It was on 
October 14, 1936, that 25 mutual fire companies founded what was 
then known as the Mutual Marine Conference. In the 25 years ensu- 
ing, the organization has expanded its operations into the aviation and 
multiple line fields. Manager W. H. Rodda reported to the meeting 
that the 295 member and subscriber companies will write over $200,000,000 
of premiums under TIRB filings in 1961. 


Professor H. W. R, Wade of St. John’s College, Oxford Univer- 
sity, England, will deliver the 1961 Thomas M. Cooley lectures at the 
University of Michigan Law School. Under the lecture series title 
“Towards Administrative Justice,” Dr. Wade will discuss “The Mis- 
sion of the Law,” “Dependence or Independence?” ‘Hearings in 
3ritain,” “Complaints and Concessions,” and “On the Record or Off 
the Record?” The lectures will be given October 18, 19, 23, 24 and 25. 


A New York Joint Legislative Committee on Insurance Rates and 
Regulation will hold public hearings October 23, 24 and 25 at 10:30 
a.m. in the auditorium of the New York County Lawyers Association, 
14 Vesey Street, New York City. The National Association of In- 
surance Brokers advises that the hearings will be devoted to the 
“Freedom of Contract Bill,” review of Article VIII (Rate Regulatory 
Laws) of the New York Insurance Laws, and ramifications raised by 
the decision in Connecticut General Life Insurance Company v. Super- 
intendent of Insurance of the State of New York. Persons desiring to 
testify in these hearings should contact Julius S. Wikler, 65 Wall 
Street, New York 5. 

The chimes of the largest four-face clock in the world, atop the 
Metropolitan Life Insurance Company’s 700-foot tower in Madison 
Square, have been stilled temporarily while renovation of the tower is 
carried on. The chimes during the day, and flashing lights at night. 
have marked the hours and quarter-hours for New Yorkers since 1909. 


Carla’s Wave-Wash Hits Insurers 

A wave of dissatisfaction with the way insurance companies are 
handling and settling damage claims resulting from Hurricane Carla 
has arisen in Texas, and the Weekly Underwriter reports that feelings 
are running so high in at least one area that several adjusters have 
been attacked and beaten by disgruntled property owners. The Under- 


writer quotes from a statement by Ben M. Butler, president of the 


General Adjustment Bureau, to GAB-represented insurers: 
“Losses involving wind versus wave wash are always difficult to 


adjust and this is particularly true in the case of Carla because of 
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unwarranted pronouncements and criticisms of the insurance industry 
on the part of some public officials.” 


The National Association of Insurance Brokers reports that the 
threatened probe of a Texas legislative committee into the handling of 
Carla claims is “welcomed,” according to a joint statement of three 
insurance organizations. The statement issued by the National Board 
of Fire Underwriters, Texas Insurance Advisory Association and the 
\ssociation of Texas Fire and Casualty Companies said that they 
would be pleased to cooperate with the General House Investigating 
Committee in a comprehensive study of the payment of insurance 
claims arising from the hurricane. The call for an investigation was 
sounded by Governor Daniel, who enjoined the insurance companies 
to ignore the fine print and pay the policyholders, The “eye” of the 
new storm seems to be a misunderstanding about wave-wash, which 
is not covered under the standard forms. 


New Capital Hard to Find 


Harvard economist Simon S. Kuznets declared that, while the 
United States has “a very great ability” to make whatever future 
adjustments are required by the domestic economy, the combination 
of foreign and economic pressures may become “unbearably” great. 
Dr. Kuznets, in his address to an assembly of social scientists and life 
insurance executives, remarked that the trend toward equalization of 
income and increased income per capita, “is likely to become a per- 


manent feature of the American economy.” One result, however, 


is that we are devoting a higher proportion of our income to consump- 
tion and a smaller proportion to savings and to capital formation, 
according to the economist. He said that if the pressures of rising 
mass consumption and government demands continue at the same 
rate, they will result in “great pressure” on the ability of the economy 
to form new capital to cement our technological progress. 


The conference on American population trends was sponsored 
jointly by the Columbia University Graduate School of Business and 
the Institute of Life Insurance. 


Medical Expense Insurance Grows 

Ten years ago, health insurance protection against the cost of 
doctor calls and other nonsurgical care by doctors was held by rela 
tively few people, but it is now one of the fastest growing types of 
health insurance, the Health Insurance Institute revealed. 


\t the end of 1950, regular medical expense insurance covered 
about 22 million persons, or slightly more than one out of every four 
persons among the 77 million who had hospital expense insurance at 
that time, the Institute said. 


However, by the end of 1960, nearly 88 million persons had regu- 
lar medical expense insurance, or two out of three persons among the 
132 million with hospital coverage. And, of those persons with hospi- 
tal insurance, 121 million, or nine out of ten, had surgical expense 
insurance. 
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Fair Dealing to the Mutual Profit 


of Lawyer and Insurance Company 


By PHILIP J. HERMANN 


The author is a member of the firm of Hermann, Rhoa & 
Cummins, of Cleveland. The article was published in the 
September, 1961 issue of the Cleveland-Marshall Law Review. 


M OST OF US are well aware that an expanding population living 
in a mechanized world and driving high-speed motor cars is 
producing a rapidly increasing number of personal injury claims. For 
the lawyer and the insurance company this has produced a boom. But 
what is not recognized generally is that this boom has created serious prob- 
lems threatening the very economic existence of the lawyer and the 
insurance company. It can be said that personal injury has been 
battered by its own boom! 


For the lawyer, personal injury has become the largest single 
source of income. Judge Aaron Steuer of the Supreme Court of New 
York, speaking before the 1960 National Conference of State Trial 
Judges, said that, “Representing one or two personal injury claimants 
a year is the difference between existing and not existing for most 
lawyers.” But, ironically, notwithstanding larger verdicts and settle- 
ments, the average lawyer’s income is actually shrinking in relation 
to the products and services he buys. The American Bar Association 
in its pamphlet, “The 1958 Lawyer and His 1938 Dollar,” refers to it 
as “the dwindling dollar.” 


This is in direct contrast to the average American who though 
working fewer hours per week has a continually rising income. The 
United States Department of Commerce estimates that the gross 
national product is increasing at approximately 3 per cent per year. 
The question may be asked why the lawyer does not share in this 
increase. A study of the facts should cast light upon this problem and 
its solution. 
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Upon entering the lawyer’s office, 
we can immediately 
of the problem. 
persons and businesses that maintain 
offices, the lawyer faced 
with spiraling overhead, 


recognize part 
Like so many other 
has been 
consisting 
of increased rentals, services and sup- 
plies. unlike 
business operations, he has been un 
able to absorb this increase through 
increased production. Actually, the 
true. Instead of turning 
out more legal work in the course of 


However, successful 


reverse is 


each day, most lawyers today turn 
out Part 
trend toward devoting a larger part 
of the day 
The people with whom the lawyer 
associates spend an increasing pro 
portion of their time in play and 
enjoyment of life. Naturally this in- 
fluence spills over, so that today’s 


less. of this is due to the 


toward leisure pursuits. 


lawyer works fewer hours and fewer 
days each week than lawyers of yves- 
Nowadays, not law 
With 


fewer hours devoted to the work of 


terday. many 
offices are open on Saturdays. 


clients in the course of a year and the 


increase of overhead, it is under 


standable that the overhead attribu 
table to 


increased quite substantially. 


hour has 
A further 


noticeable. 


each chargeable 


adverse influence is also 


This is particularly evident in per- 
sonal injury claim and lawsuit handling. 
The amount of time necessary today 
to bring a personal injury lawsuit 
through has 


stantially. 


verdict increased sub- 
As knowledge concerning 
injury, liability, and the effective de- 
velopment of a personal injury law- 
suit have increased, so have the number 
of hours that are required for the 
preparation and trial of today’s per- 
sonal injury lawsuit. 


*For a study of the amount of time that 
it takes a plaintiff's attorney to handle a 
personal injury through its various 
states and the effect upon net income, see 
“Excessive Demand—Pay or Defend” by 
Philip J. Hermann, THe INsurANceE Law 
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case 


In addition, the out-of-pocket ex 


penses handle a claim 


lawsuit 


necessary to 


and because of refined trial 
techniques have also increased. To 
the widespread use of 
draftsman 
prepared the 


scene, professional exhibits, 


day, we see 
photographs, 
diagrams of 


blown-up 
accident 

models 
and the 


the greater use of de 


of the accident vehicles 
human boc y, 
position and specialists (medical as 


well as ionmedical). 


Suffice it to say that there is ample 
that $2.700 are 
just to cover overhead and 


evidence verdicts of 
necessary 
out-of por ket expense. Larger ones 
are needed to yield the attorney com 
pensation for his time. Smaller ver 
dicts usually represent an out-of-pocket 


loss too the plaintiff attorney. 


\ study of over 8,000 verdicts from 
the various the United 
States showed that 38 per cent were 
for the defendant; 10 per cent were 
under $1,000; and 9 per cent between 
$1,000 to $2,000, and 6 per cent be 
tween $2,000 and $3,000. It is quite 
probable that in over 50 per cent of 


sections of 


the verdicts rendered by juries in the 
United States, the plaintiff attorney 
received nothing for the time spent 
in preparation and trial of the law 
suit. And in a substantial portion of 


these, he most likely sustained an 


out-of-pocket loss as well! It can be 
conservatively stated that in a pro- 
known for its wasteful 


cedure, no phase of the law is more 


fession pro 
replete with waste of time and money 
that of 
juries. Professor John C 
the April, 1960, issue of the American 
Bar Association Journal, puts his finger 


than handling personal in 


Payne in 


on the problem when he says, “Law 


JourNAL, November, 1959, and “How to In- 


crease Your Income from the Handling of 
Personal Injury Claims and Lawsuits,” pub- 
lished by Statewide Jury Verdicts Publish 


ing Company, 1961. 
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and that “in 
most cases, the compensation is based 
on the interest at stake, 
rather than on the time expended in 
completing a particular piece of busi- 
ness.” He notes that, as a profession, 
they are losing ground economically 
because of inefficiency; that to in- 
crease their income, they must make 
use of means for conserving time. 


vers are piece workers,” 


economic 


Thus, notwithstanding larger set- 
tlements and the 
average lawyer's income as reflected 


larger verdicts, 
by purchasing power has been de 
clining while that of his 
If the lawyer 
does not note this, certainly, his wife 


neighbor 
has been increasing. 


and children eyeing the new acquisi- 
tions of the neighbor, when they re- 
quest similar privileges, will promptly 
bring him to a realization that he is 
falling behind his friends. 

income, the 
possible to 


Faced with shrinking 
lawyer does everything 
make each personal injury claim yield 
the settlement or 
verdict. 
secure larger verdicts and spends time 


largest possible 


He buys books on how to 


attempting to develop new legal! con- 
cepts of liability. He attends semi 
nars and trial demonstrations in his 
quest for the larger verdict. 

The insurance company faced with 
increased demands upon its reserves 
struggles to keep claims payment and 
legal and claims expenses within the 
portion of the premium dollar allo- 
cated for claims. The 
substantial increase in litigation. 
Steuer pointed out that New York 
City’s population decreased in the 
past ten years, yet the filings and un- 


result is a 
J udge 


disposed cases have continued to rise. 
He also noted that personal injury 
cases now account for 80 per cent of 


the filed in New York. The 
court battles have also become more 
intense and prolonged. The result: 
hard-working judges just can’t keep 
up with the accelerating docket and 
fall further behind. 


cases 
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In the Courts of Common Pleas, 
Cuyahoga County, new cases filed in 
1959 jumped to 8,877 from 7,892 in 
1958, an increase of 12% per cent 
in one year. Of the 1959 filings, 47.7 
per were tort but they 
constituted only 44.7 per cent of all 
disposals. In Nassau County, New 
York, supreme court jury cases pend- 
ing increased in 1959 by 1,104 to 
4,179. This increased the delay by 
an estimated additional 12 months, to 
a total months. In 
Westchester County, New York, pend- 
ing cases increased by 628 to 2,874 
and delayed by eight months, to a 
total of 39 months. Over 70 per cent 
of the cases filed in New York supreme 
courts were tort lawsuits. Similar 
increases in filing and delay are being 
reported throughout the country. 


cent cases, 


estimate of 56 


Premiums earned on liability poli- 
cies sold by over 700 casualty insur- 
ance companies last year reached a 
total of more than 3.7 billion, about 
four times what they were in 1945. 
However, the phenomenal 
rise in premium income, companies 
in the automobile insurance business 
had been losing money on their lia- 
bility policies. In the past four years, 
the casualty stock companies were 
700 million in the red on bodily in- 
jury and property damage auto in- 
surance. Obviously, for casualty 
the 
not 


despite 


insurance 
boom in 


companies, 
insurance, 
prosperous times. 


despite 
these are 


As the pressures on the part of in- 
surance companies to stem the losses 
increase and the pressures on the part 
of lawyers to boost their income be- 
come more intense, it is apparent that 
the amount of time and money neces- 
sary to handle personal injury claims 
and lawsuits will continue to increase. 
The net result is obvious. Insurance 
companies may lose more money on 
casualty insurance; lawyers may have 
less net income. 
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In an effort to stem losses, insur- 
ance premiums in recent years have 
been substantially increased. How- 
often the increases are so 
slow in being authorized that they 
sometimes do not keep pace with the 
increased cost of doing business. In 
addition, there is growing evidence 
that the public is resentful of the rate 
increases and is bringing increased 
pressure for compensation plans, 
some of which are minus insurance 
companies and with limitations upon 
the participation of attorneys as well 
as fees. 


ever, So 


Solving the Mutual Problem 


There is a possible solution to the 
problems within the existing frame- 
work which bears careful thought on 
the part of both lawyers and insur- 
ance companies. The large amount 
of labor and expense that presently 
goes into handling a claim is a sub- 
stantial factor preventing casualty 
insurance from being profitable to 
some insurance companies and per- 
sonal injury claims and lawsuits from 
being as profitable as they should to 
many attorneys. If most claims could 
be settled at an early date on a fair 
basis and without resorting to litiga- 
tion, the substantial savings to at- 
torneys and insurance companies might 
do a great deal to solve the financial 
problem to both. 


What are the underlying causes of 
this excessive, expensive litigation? 
There appear to be five important 
causes: 

(1) The belief on the part of some 
plaintiff's attorneys that reasonable 
settlements can only be achieved 
through litigation. 

(2) Poor evaluation on the part of 
plaintiff's attorneys and insurance 
companies. 


* Valuation Handbook Service, Statewide 


Jury Verdicts Publishing 


Ohio., p. 2, 1960. 
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(3) Poor negotiation techniques 
on the part of attorneys and insur- 
ance companies. 

(4) The acceptance by attorneys 
of injury claims which have no merit. 

(5) The acceptance by attorneys 
of personal injury claims in which 
maximum offers have been made 
direct to the injured party. 


Is Litigation Necessary 
to Obtain Reasonable Settlements? 


Concerning the belief that reason- 
able settlements cannot be obtained 
without resort to litigation, the reader 
is referred to “Accidents, Money and 
the Law,” a study of the economics 
of personal injury litigation made by 
Columbia University’s projects for 
effective justice which was released 
in 1961. In that report, on page 19, 
it states, “We have concluded on the 
basis of extensive, earlier research 
that the value of a case will not be 
substantially increased solely by the 
act of suing or going to trial.” The 
report also noted, “Recovery in cases 
that went to verdict average 16 per 
cent less than in cases settled during 
trial.” 
neck in- 
36.8 per 


A study of 2,957 back and 
jury verdicts revealed that * 
cent of the offers in those lawsuits 
which resulted in verdicts for the 
plaintiff were larger than the actual 
verdict. More than out SIX 
offers (17.6 per cent) was two to six 
times greater than the actual verdict 
and one out of ten (9.5 per cent) was 
26 to 99 per cent greater than the 
actual verdict. Further, consider 
that approximately 38 per cent of 
verdicts rendered throughout the coun- 
try are defense verdicts,® and that a 
recent study showed that in 68 per 
cent of the defense verdicts, offers in 
excess of $1,000 were made. The 


one of 


*Jury Verdict Expectancies Service, June 
Release, 1961. 
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greater percentage of these were over 
$2,000 with many between $5,000 and 
$20,000. Certainly; there is abun- 
dant evidence that litigation and/or 
the trial of a lawsuit does not in it- 
self result in increasing the size of 
the settlement or of the recovery. 


Poor Evaluation 


Poor evaluation is undoubtedly the 
prime cause of litigation. There is a 
tendency for each side to accuse the 
other of being guilty of poor evalua- 
tion. So often, insurance companies 
blame plaintiff’s attorneys for making 
excessive demands; plaintiff's law- 
yers on their part, blame insurance 
companies for making unrealistic of- 
fers. What are the facts? 

A study of the last offer and de- 
mand in 443 back and neck injury 
verdicts ®> revealed that three out of 
every four demands (73.2 per cent) 
exceeded the verdict size and nearly 
two out of three offers (63.2 per cent) 
were less than the verdict size. Only 

out of demands and 
offers fell within 25 per cent of the 
verdict size (17.9 per cent and 16.7 
per cent), respectively. To fall with- 
in this range for a $10,000 verdict, the 
demand and/or offer would have to 
be between $7,500 and $12,500. 


Of the one out of every 
two offers (56.2 per cent) was only 
seven to 74 percent of the actual 
verdict. One out of every six (17.6 
per cent) was two to six times greater 
than the actual verdict and nearly 
one out of every ten offers (9.5 per 
cent) was 26.99 per cent greater than 
the actual verdict. 


5 


one every Six 


offers, 


Of the demands, out of five 
(19.6 per cent) was five to 11 times 
greater than the actual verdict. One 


out of every four (23.5 per cent) was 


one 


*Work cited at footnote 3, p. 1, 1960 
* Work cited at footnote 2, p. 1. 
*Work cited at footnote 2, p. 1. 
* Work cited at footnote 3, p. 1. 
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two to four times greater than the 
actual verdict. One out of five (22.6 
per cent) was 26 to 99 per cent greater 
than the actual verdict. And one out 
of six demands (16.4 per cent) was 
only seven to 74 per cent of the actual 
verdict.® 

In actual money, the demands totaled 
$4,441,398, the offers $1,921,216, and 
the actual verdicts, $3,439,058. It is 
thus apparent that the demands were 
approximately $1,000,000 more than 
the verdicts and the offers were ap- 
proximately one and one-half million 
less than the actual verdicts. It is 
apparent that the guessing is quite 
wild on the part of both attorneys 
and insurance companies. 


In a study of 881 verdicts for the 
plaintiff, in 161 no offers were made. 
In this group for which no offers 
were made, some of the verdicts were 


over $100,000." 


It is particularly significant when 
one considers that the study of 2,957 
verdicts referred to involve 
neck and back injuries—the injuries 
most frequently encountered by at- 
torneys and insurance companies! 

Considering that today we know a 
great deal more about jury reaction 
to liability facts and injuries and 
have available tools which will pro- 
duce evaluations which should aver- 
age within 10 per cent of the actual 
verdicts, there is no excuse for the 
wild guessing of yesterday.* 


abc ve 


Faulty Negotiation Techniques 


It is not unusual upon receiving the 
jury verdict to discover that both the 
plaintiff attorney and the insurance 
company had basically the same eval- 
uation. Had this been realized prior 
to trial, no lawsuit would have been 


*For a discussion by the same author, see 
“The Partially Educated Guess and Claim 
Evaluation,” in the February, 1960, 
of THE INSURANCE Law JouRNAL. 


issue 
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tried. Why then did this unnecessary 
trial occur? The answer is obvious 
—poor negotiation technique. 


Many plaintiff's attorneys believe 
that they must, as their opening de- 
mand, ask a sum several times the 
value of the claim. On their part, 
many insurance companies faced 
with such a demand may either re- 
taliate by making a token offer or 
none at all. The net result may be 
that negotiation gets stalled on dead 
center and may so continue through 
the trial itself. Not infrequently, in- 
surance companies by their conduct 
actually invite litigation.® 


Acceptance of Claims 
Having No Merit 

Some attorneys knowingly accept 
which have no merit in the 
hopes that they can force nuisance 
settlements. Probably an even larger 
group of no-merit cases are accepted 
by attorneys with the expectation 
that they have merit, only to later 
find that they do not. Not infre- 
quently, the plaintiff's attorney be- 
lieves that he has a 
merit, little realizing that the insur- 
ance company’s investigation, being 
far more complete, discloses a dif- 
ferent position. In such situation, 
communication of these facts to the 
lawyer may result in withdrawal of 
the claim. 


cases 


case of some 


Sometimes litigation is resorted to 
for the sole purpose of trying to force 
a settlement of a claim without merit. 
Not infrequently, the attorney dis- 
covers that by so doing, he has a 
tiger by the tail and must see the 
case through litigation with the re- 
sultant loss of time and out-of-pocket 
expense. Sometimes he is goaded to 
do so because he must save face to 
an insurance company or to a client 
who by the litigation is falsely led 


to believe his case is worthy of pros- 
ecution. Nonmeritorious claims rarely 
yield a profit to the plaintiff’s attor- 
ney and are costly to the insurance 
company. In addition, the attorney 
who handles such claims causes ill 
will between him and the insurance 
company.which may spill over into 
other claims causing further costly 
unnecessary litigation. 


Maximum Offers Made Direct 
to Injured Party 


A far more common situation than 
generally realized is where prior to 
the entrance of an attorney in the 
case, the representative of the insur- 
ance company made a maximum offer 
directly to the injured party. The 
injured party consults the lawyer to 
determine whether the offer should 
be accepted. The lawyer, sometimes 
because of faulty evaluation, honestly 
believes the claim is worth more than 
the offer and is retained to secure a 
larger settlement. Other times, he 
realizes the offer is fair but believes 
that the insurance company can be 
nevertheless induced to pay a larger 
sum. Such cases are troublesome for 
all concerned. The insurance com- 
pany may refuse to pay more than 
the reasonable value. The injured 
party may be reluctant to accept the 
previously offered amount less an 
attorney’s fee. The attorney on his 
part is reluctant to forgo his fee, es- 
pecially as he has by now expended 
time and out-of-pocket expense. Liti- 
gation is then entered into, but with- 
out real hope of securing a verdict 
larger than the offer, and it may 
because of the embarrassing situation 
have to be resolved by a jury. The 
result so often is a disappointment 
to attorney and client. The client 
may secure after several years wait 
less than he had been originally of- 
fered. The attorney may, after de- 
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Invitation to Litigation” discusses 


how insurance companies unwittingly invite 
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litigation, by Philip J. Hermann, Tue INn- 
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ducting overhead and expenses, have 
nothing to show for 
effort. 


his time and 


Fair Dealing for Mutual Profit 


What is the solution to the prob- 
lems causing needless expensive liti- 
gation? The answer is apparent. Fair 
dealing on the part of the plaintiff's 
attorney and fair dealing on the part of 
the insurance company and its repre 
sentatives, properly deployed, should 
inure to mutual profit. Once plaintiff's 
attorneys fully understand that exces- 
sive demands do nothing but cut their 
income in the handling of claims, 
they will tend to avoid excessive de- 
And once insurance companies 
understand that inadequate offers to 


mands. 


today’s attorneys will generally re- 
sult in additional handling, investiga 
tion and legal expenses, they, too, will 
understand the value of fair dealing. 
Even as this is being written many 
attorneys and 
recognize the importance of fair deal 
ing to themselves and practice it in 
the handling of their claims. 


insurance companies 


Just how is this translated into 
reality, for don’t? As 
promptly as possible, the plaintiff's 
attorney shouid marshall facts 
and law and promptly translate these 
into a sound demand. Barring mis- 
take or later developments, the origi- 
nal demand should be so sound that 
the attorney should be prepared to 
stand on or substantially close to it. 
If his demand is met with either no 


those who 


his 


offer on the ground that it is exces- 
sive or by an offer which is clearly 
not within radius of the demand, the 
attorney should seek to determine the 
reason for this. If the insurance com 
pany fails to give adequate reason 
to indicate that the plaintiff’s attor- 
ney’s demand is unsound, he is en- 
titled to assume that they have no 
valid basis. However, to avoid cut- 
ting his own income, he should care- 
fully re-examine his own position to 


Fair Dealing 


be certain that his facts and law 
interpretation are correct, and the 
valuation based upon these sound. If 
the validity of the previous position 
is confirmed, he has no alternative 
other than to communicate the situ- 
ation to his client and with his client’s 
permission, to enter litigation. 


The insurance company, through 
its representatives, should on its part 
make an independent appraisal of the 
claim, preferably without knowledge 
of the demand. The reason why it is 
best for the company to arrive at an 
evaluation prior to receiving the de- 
mand is that so often it is influenced 
by the demand in arriving at its eval- 
uation. This may result in an unduly 
low or unduly high evaluation. For 
example, if the demand is reasonable, 
there may be a reluctance to arrive 
at an evaluation similar to it for fear 
that a supervising official may get the 
erroneous impression that the evalu- 
ator is permitting the plaintiff’s at- 
torney to do his evaluation for him or 
may feel that, because of the size of 
the demand, the claim must be worth 
less than the demand for reasons not 
yet apparent. Likewise, a very high 
demand can influence an evaluator to 
place a higher price on the claim than 
he would have otherwise, perhaps 
feeling that his own investigation did 
not reveal facts 
give it greater value. 


some which would 


If the independent evaluation shows 
that the demand is sound and worthy 
of prompt acceptance, this should be 
quickly done. It is submitted that 
with today’s knowledge of jury ver- 
dicts to aid in evaluation of personal 
injury claims, most claims should 
settle as a result of the first confer- 
ence between the plaintiff’s attorney 


and the insurance company’s repre- 
sentative. 


Where the demand is higher than 
the evaluation, then inquiry should 
be made of the plaintiff’s attorney 
to determine the reason. 


If none is 
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given, the insurance company has a 
right to assume that its evaluation 
However, again to mini- 
mize should re-check to 
be certain that its position is sound. 
It should then counter with a fair 
offer even if the demand is many 
times the value of the claim. It is 
preferable that the offer be made in 
writing and may express the request 
that it be communicated to the client. 
Even though the attorney may not 
agree with its size, he has a duty to 
promptly inform the client for his 
refusal or counter offer. 


is sound. 
expense, it 


acceptance, 

Some insurance companies, although 
their staff is capable and does arrive 
at sound evaluations, refuse to make 
where the demand is com- 
pletely out of line. This is a ques- 
tionable procedure. Failure to make 
an offer, or in making a grossly in- 
adequate offer, really serves no pur- 
pose other than to virtually guarantee 
that the claim will enter litigation 
and perhaps pass through it. 


( »ffe rs 


If the offer is not accepted and 
the claim enters litigation, the insur- 
ance company should request its de- 
fense counsel to make an appraisal 
of its value. If it differs substantially 
from that made by the insurance 
company, the offer should be 
fully reconsidered. If recommenda 
tion of defense counsel results in a 
new evaluation, either lower or higher, 
outstanding offers should be adjusted 
accordingly. If the evaluation 
indicates that the offer made is clearly 
too high, it should be withdrawn and 
the adjusted, smaller offer should be 
substituted. Although there is a re- 
luctance to do this, sound claim and 
lawsuit handling dictates that it be 
done. Some plaintiff's lawyers, al- 
though they recognize the offer as 
being sound, will sometimes enter 
and continue litigation with the 
thought that, as it pends, the com- 
pany may be willing to add a pre- 
mium to get rid of it. And, if it 
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care- 


new 


the last highest offer can 
always be cashed in even if later events 
indicate the offer is much higher than 
justified. There is no more rhyme 
nor reason for such policy than there 
is to insisting that a demand made 
must be adhered to, even though sub- 
sequently it is discovered that the 
injuries have become worse or that 
the case was undervalued. The party 
who wishes to gamble or who wishes 
to indulge in the luxury of unsound 
demands or offers should take with- 
out complaining the risk that later 
events may call for an adjustment of 
offer or demand. 


doesn't, 


Where the defense attorney has re- 
examined the case and either the pre- 
vious offer is adhered to or a new 
one made and not result in 
prompt acceptance, communication 
should be had with the plaintiff’s at- 
torney to determine whether any mis- 
take was made at arriving at the 
evaluation or lack of complete knowl- 
edge of injury, specials, liability facts 
or law which would make a material 
difference in value. If the misevalua- 
tion is on the part of the plaintiff’s 
attorney, effort should be made to 
correct his position so that prompt 
settlement be arrived at. If on 
the part of the insurance company, it 
should be communicated to it for 
revision of the offer. 

Where the lawsuit has no settle- 
ment value and will be resisted, this 
should be communicated to the 
If the plaintiff's 


does 


can 


too 


plaintiff’s lawyer. 
attorney's thinking is sound and he 


knows that it will be tried and he 
cannot prevail, he should, like the 
poker player who realizes that his 
chances of winning is gone, fold his 
hand. This is sound poker playing 
and is sound claim handling econom- 
ics for the lawyer. 


Prior to extensive legal processes, 
attorneys for both the plaintiff and 
the defendant should through negoti- 
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ation, investigation of fact and law, attorney and insurance company, a 
as well as through the use of evalua- great deal of needless expense to 
tion tools, endeavor to lead the err- both will have been eliminated en 
ing side to as early a settlement as abling insurance companies to handle 
possible. their claims and lawsuits with fewer 

When a fair offer or demand has personnel and smaller defense fees. 
been made, not only should it be ad- And plaintiff's attorneys, on their 
hered to so as to encourage sound part, will be able to bring to conclu- 
early offers or demands. but it is Siom more work during the course of 
unfair for a company, attorney or a year; and where a staff is required, 
even a judge to suggest or insist that they will be able to operate with 
a fair demand should be reduced or fewer personnel. The result to the 
a fair offer increased, merely because plaintiff's attorney will be an increase 
the case has pended for so long, or is 
in the pretrial or trial room. To insist 
upon such procedure, will only penal- 
ize sound evaluation, sound offers 
and sound demands and encourage 
needless litigation. 


in net income and perhaps more time 
for leisure pursuits. For the insur- 
ance company, the savings may mean 
the difference between a profit or a 
loss. For all, it may mean the reten- 


. , tion of our negligence system. 
It is submitted that where there is 


fair dealing on the part of plaintiff’s [The End] 
PRO FOOTBALL PLAYERS USE HEALTH PLAN 


Anyone who has seen a National Football League game knows the 
players are big and rugged, but they also are quite human. 

Human enough, the Health Insurance Institute has reported, 
so that on an average of nearly 200 times a year the NFL players and 
their families make use of their group health insurance program. 

The institute said that during a 12-month period ending in August, 
a total of 186 medical claims were made by NFL players and $31,284.21 
in health insurance benefits were paid out under the league program. 
The clubs are responsible for treating occupational injuries, but from 
there on the health plan takes over. 

The program, adopted two years ago by NFL club owners, is 
named the Bert Bell NFL Player Benefit Plan in honor of the late 
Commissioner. The plan also provides the players with group life 
insurance and future retirement benefits, as well as health insurance 
for their wives and children. 

The rival American Football League does not now have such a 
program in operation but a league spokesman said the AFL has 
approved a benefit plan, is building up funds in an escrow account and 
expects to take final action at a league meeting this January. 

The NFL plan also provides life insurance coverage for all active 
players ranging from a $5,000 policy for players in their first year 
in the league up to a $20,000 policy for those with 11 years or more 
of service, The plan also makes provision for monthly retirement 
payments to all players participating in at least part of five different 
seasons, to begin at the age of 65. 
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Aircraft Passenger Accident Law: 


A Reappraisal 


By JAMES C. HARDMAN 


The author is a member of the legal de- 
partment of Swift & Company, Chicago. 


UBLIC INTEREST IN AIR SAFETY and the advent of the 

commercial and private jet age warrant reappraisal of this coun- 
try’s aviation accident liability law.’ 

Most studies of this subject are of pre-World War II vintage 
and, because of the great changes which have evolved in the field since 
that time, their value and applicability must be seriously questioned. 


Accident law, as applied to aviation, can be divided into two major 
categories: (1) aircraft passengers, and (2) persons or structures on 
the ground. The principles of law applicable to each of these cate- 
gories are quite distinct. This article shall be limited to the investiga- 
tion of the first of these categories: aircraft passenger accident law. 


Existing Statutes and the Common Law 

The liability of an aircraft owner to passengers is generally 
determined by the principles of the common law. Codification of 
liability has been impeded because it has been believed that the indus- 
try has not developed to the maturity necessary for a fair determination 
of what the law should be. Undoubtedly, the diversity of views ex- 
pressed by the courts and legal scholars has conditioned the reluctancy 
of the legislators to enact well-planned statutes. 


*See, for example, Giles, “Air Crash Aftermaths,” The Wall Street Journal, 
October 13, 1959, p. 1. col. 1; Harris, “Safety in the Jet Age,” Fortune, November, 
1959, p. 122; and “Many Legal Twists Govern Air Crash Claims,” Business Week, 
February 6, 1960, p. 64 

“Accident law as applied to persons or structures on the ground may be 
briefly summarized as follows: 

Twenty-seven states have no statutory provisions. These states either adopt 
the rule of absolute liability or follow ordinary negligence law depending upon 
whether or not they consider aviation as an ultrahazardous activity. Recent 
cases indicate that the more prevalent view is that negligence must be shown. 
The courts will, however, allow the use of the doctrine of res ipsa loquitur, which 
to a certain extent helps a plaintiff establish a cause of action. 

(Continued on following page) 
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Statutes which have been enacted 
can be grouped under three general 
(1) general lability 
(2) collision statutes,* and 
statutes.” 


classifications: 
statutes,’ 
(3) guest 


Arkansas, Maryland, Missouri, and 
Pennsylvania have enacted statutes 
which make the aircraft operator li- 
able for any accident under the ap- 
plicable law covering torts on land.® 


Minne 
South 


Hawaii, 
Dakota, 


Seven states (Delaware, 
sota, New Jersey, North 
Carolina and Vermont) have im- 
posing absolute liability. Montana and 
Wyoming impose such liability only in case 
of forced landings. Eight (Arizona, 
Arkansas, California, Idaho, Missouri, Penn- 
sylvania, South Dakota and 
have statutes applying ordinary negligence 
law. Five states (Georgia, Maryland, Nevada, 
Rhode Island and Wisconsin) have created 
a rebuttable presumption of negligence law. 


statutes 


states 


Tennessee) 


Liability in international aviation is cov- 
ered by the Convention on the Unification of 
Certain Rules Relating to Damages Caused 
by Aircraft to Third Parties on the Surface 
as modified by the Fourth International Con- 
ference on Private Air Law and the Conven- 
tion on Damages Caused by Foreign Aircraft 
to Third Persons on the Surface. These con- 
ventions impose absolute liability. The 
United States has signed the former con- 
vention, but has not ratified it. 


A more thorough discussion and citations 
of applicable statutes is given in Wolff, 
“Liability of Air Owners and Operators for 
Ground Injury,” 24 Journal of Air Law and 
Commerce, 203 (1957), 417 THe INSURANCE 
LAw JOURNAL, 629 (1957). 


’A typical statute is that of Pennsylvania: 


“The liability of the owner or pilot of an 
aircraft carrying passengers, for the injury 
or death to such passengers, shall be deter- 
mined by the rules of law applicable to torts 
on the lands or water of this Commonwealth 
arising out of similar relationships.” Purdon’s 
Pennsylvania Statutes Annotated, Sec. 2-1472 
(Supp., 1958). 


*A typical statute is that of Indiana: 


“The liability of the owner of one aircraft 
to the owner of another aircraft, or to aero- 
nauts or passengers on either aircraft, for 
damages caused by collision on land or in 
the air, shall be determined by the rules of 


law applicable to torts on land.” Burns’ 
Indiana Statutes Annotated, Ch. 1, 


14-106 (1950). 


Aircraft Accident Law 


Section 


Seventeen states have enacted stat- 
utes covering collision accidents which 
also make the operator liable under 
the tort law applicable on land.’ 

Ten states have guest statutes ex- 
empting the operator or owner of an 
aircraft for the injury or death of a 
guest passenger unless the accident 
was caused by the wilful or wanton 
misconduct of such owner or operator.* 


“A typical statute is that of Ohio: 

“The owner, operator, or person respon- 
sible for the operation of an aircraft shall 
not be liable for damage arising 
from injuries to or death of a guest, result- 
ing from the operation of said aircraft, while 
such guest is being transported without pay- 
ment therefor in or upon said aircraft unless 
such injuries or death are caused by the wil- 
ful or wanton misconduct of such owners, 
operator, or person responsible for the oper- 
ation of such aircraft.” Ohio Revised Code, 
Sec. 4561.151 (Supp., 1959). 

* Arkansas, Arkansas Statutes 
Sec. 74-113 (1941); Maryland, Maryland 
Annotated Code, Ch. 422, Sec. 11 (1957); 
Missouri, Missouri Revised Statutes, Sec. 305 
(1955); Pennsylvania, Purdon’s Pennsylvania 
Statutes Annotated, Sec. 2-1472 (Supp., 1958). 

* Arizona, Arizona Revised Statutes Anno- 
tated, Ch. 129, Sec. 2-208 (1956); Arkansas, 
Arkansas Statutes Annotated, Sec. 74-114 
(1947); Delaware, Delaware Code Annotated, 
Ch. 3, Sec. 306 (1953); Hawaii, RLH, Ch. 16, 
Sec, 6 (1945): Idaho, Idaho Code Annotated, 
Sec. 21-206 (1948): Indiana, Burns’ Indiana 
Statutes Annotated, Ch. 1, Sec. 14-106 (1950); 
Maryland, Maryland Annotated Code, Sec. 10 
(1957): Minnesota, Minnesota Statutes Anno- 
tated, Sec. 360.012 (5) (1957); New Jersey, 
New Jersey Statutes Annotated, Sec. 6:2-8 
(Supp., 1955); North Carolina, General Stat- 
utes of North Carolina, Ch. 63, Sec. 15 
(1949); North Dakota, North Dakota Re- 
vised Code, Ch. 2-03, Sec. 2-0306 (1953); 
Pennsylvania, Purdon’s Pennsylvania Statutes 
Annotated, Sec. 2-1473 (Supp., 1958); South 
Carolina, Code of Laws of South Carolina, 
Sec. 2-7 (1952); South Dakota, South Dakota 
Code, Sec. 2.0306 (1939); Tennessee, Ten- 

Code Annotated, Sec. 43-106 (1942); 
Vermont, Vermont Statutes Annotated, Ch. 5, 
Sec. 227 (1958); Wisconsin, Wisconsin Stat- 
utes, Sec. 114.06 (1957). 

*California Public Utilities, Sec. 21406 
(West, 1956); Delaware Code d {nnotated, 
Ch. 21, Sec. 6101 (1953); Georgia Code, 
Sec. 11-107 (1952); Illinois Revised Statutes, 
Ch. 15%, Sec. 22.83 (1959); Nebraska Stat- 
utes, Sec. 3-129.01 (Supp., 1959); Oregon 

(Continued on following page) 
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statute or in 
applying the applicable law of torts 
on land, the courts will generally in- 
that the or operator be 
shown negligent.” Thus, for example, 
in Hall v. Payne,’® the plaintiff’s son 
was an invited guest of the defendant 
pilot when the plane crashed killing 
the occupants. The plaintiff claimed 


In the absence of a 
sist 


owner 


that the pilot’s negligence was the 
proximate cause of the crash. The 


court affirmed the trial court’s judg- 
ment for the defendant stating that 
no facts had been proved from which 
a legitimate inference could be made 


(Footnote 8 Continued ) 
Revised Statutes, Sec. 30.120 (1953); South 
Carolina Code, Sec. 2-21 (1952); South Dakota 
Code, Sec. 2.0310 (Supp., 1952); 2d Utah 
Code Annotated, Sec. 2-1-33 (1953). 

*See Parker v. Granger, Inc., 1 Avi. 590, 
4 Cal. 2d 668, 52 P. 2d 226 (1933), Cert. 
den., 298 U. S. 644 (1936); and “Anno- 
tations,” 12 A. L. R. 2d 677 (1950). 

*2 CCH Aviation LAw Reports 14, 845, 
52 S. E. 2d 76 (Va. App. Div., 1949). 

"The court in Northwestern National In- 

surance Company v. United States, 2 CCH 
AVIATION LAW Reports 14, 962 (Northern 
District of Illinois, 1949) instructed the jury 
as follows: 
. that under such doctrine, when an 
instrumentality which has caused an injury 
is shown to be under the management and 
the control of the party charged with negli- 
gence, and the accident is such as in the 
ordinary course of things will not happen if 
those who have such management use proper 
care, the accident itself affords reasonable 
evidence in the absence of an explanation 
by the parties charged that it arose from 
want of proper care.” 

Some courts, such as in Cudney v, Mid- 
Continent Airlines, Inc., 3 CCH AVIATION 
LAw Reports 17, 964, 254 S. W. 2d 662 
(Mo. Sup. Ct., 1953), require that the de- 
fendant possess superior knowledge or means 
of information as to the cause of the occur- 
rence. The better view, however, does not 
deem this essential. 

The doctrine is the offspring of a casual 
word of Baron Pollock in Bryne V. Boadle, 
2H. & C. 722, 159 Eng. Rep. 299 (1863), 
a case wherein a barrel of flour rolled out 
of a warehouse window and fell upon a 
passing pedestrian. Originally the doctrine 
was nothing more than a reasonable con- 
clusion from the circumstances of an un- 
usual accident, that it was probably the 
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that the crash was caused by any act 
of negligence, on the part of the pilot. 


Res Ipsa Loquitur: 
Its Applicability 
In Aviation Accident Cases 

The publicized problem in- 
volving passenger liability is the applica 
bility and effect of res ipsa loquitur.™ 


most 


This doctrine has been the subject of 
a voluminous number of 
resulting in divergent views, 


studies 
' except 
that there seems to be singular agree- 
ment that the the 


use of doctrine 


defendant’s fault. It later became involved 
with the rule of burden of proof and thus 
evolved into the rule stated. 

Res ipsa loquitur has been applied in a 
wide variety of situations. Common appli- 
cations include an auto starting in motion 
after it had been left standing in the street, 
falling elevators, and the collapse of struc- 
tures. It has been rejected where the acci- 
dent, as a matter of common knowledge, 
occurs frequently enough without anyone’s 
fault. Examples would be a tumble down 
stairs, a broken milk bottle, and a skidding 
automobile. 

“ See, for example, Shain, Res I psa Loquitur 
(1945); Golden, The Doctrine of Res Ipsa 
Loquitur in Aviation Law, 18 Southern Cali- 
fornia Law Review 15, 124 (1944); and 
McLarty, Res Ipsa Loquitur in Aviation 
Passenger Litigation, 37 Virginia Law Review 
55 (1951) 

“Hamilton, “A Few Aspects of Aviation 
Liability,” 25 Michigan State Bar Journal 
7,8 (1946) states: 

“Because of the risks in the early begin- 
nings of the use of airplanes, the doctrine 
of Res Ipsa Loquitur was invoked. This has 
been changed in great part by the safety 
record of air use achieved thus far, and the 
airplane is no longer looked upon as a 
dangerous instrumentality per se.” 

Supporting Hamilton’s interpretation is 
the court in Smith v. Pennsylvania Central 
Airlines Corporation, 2 CCH Aviation LAw 
Reports 14, 618, 76 F. Supp. 940 (D. C. of 
DC, 1948). In that case, res ipsa loquitur 
was held applicable in an action for the 
wrongful death of a passenger on a trans- 
port plane operating as a common carrier. 
The court rejected the defendant’s argu- 
ment that the novelty of air navigation 
should preclude the application of res ipsa 
loquitur. 

(Continued on following page) 
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without some evidentiary support of 
negligence is not an effective pleading 
in an aviation case." 

The doctrine appears to have been 
initially pleaded in an aviation case 
involving passengers in Allison v. 
Standard Airlines, Inc.’ Neither the 
district instructions nor 
the court of appeals in affirming a 
judgment and verdict for the defend- 
ant gave the doctrine any real atten- 
tion and no specific statements were 


court in its 


made as to its application. 


In 1930, the appellate court in Sea 
man Vv. Curtiss-Flying Service, Inc.*® 
reversed a judgment of the trial court 
because of its failure to instruct the 
jury on the applicability of res ipsa 
loquitur in a situation where a plane 
crashed without apparent cause. On 
retrial,’* and in another case arising 
out of the same accident,’® the jury 
found for the defendant. 


A typical situation wherein the doc 


trine was rejected in the embryo days 


of aviation is exemplified in Herndon 
(Footnote 13 Continued ) 

In Cohn v. United Air 
Corporation, 1 CCH 
672, 17 F. Supp. 
however, the court 
stating: 

“It may be that in the not too distant 
future in the evolution and development of 
the wonderful and 
aviation, a_ sufficient 
and knowledge 
basis 


Transp rt 
REPORTS 

1937), 
doctrine 


Lines 
AVIATION LAW 

865, 869 (Wyo., 

rejected the 


enchanting science of 
fund of information 
may be afforded to make 
a safe in compensating 
sustained, the 


for injuries 
application of the 
here invoked, but it seems to me quite clear 
that the time has not arrived.” 

“Three prominent experts in 
negligence litigation come to the 
conclusion that although res ipsa loquitur is 
applicable in many cases, the plaintiff would 
be unwise to rely on it as juries have almost 
unanimously returned verdicts for the de- 
fendant in cases wherein it had been pleaded. 
Galiher, “Problems Confronting Trial Coun 
sel in Aviation Cases,” 6 Catholic University 
Law Review 149, 156 (1957); Lancaster, Jr., 
“Aviation Law,” 17 Texas Bar Journal 587, 
613 (1954); and Speiser, “Aviation Negligence 
Cases,” 64 Case and Comment, 8, 14 (Jan.- 
Feb., 1959). 


doctrine 


aviation 
general 
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v. Gregory..* The plaintiff's intestate 
was a guest in a private airplane 
which crashed, killing all occupants. 
Since no explanation of the accident 
could be definitely established the doc- 
trine of res ipsa loquitur was pleaded. 
The court, in a four-to-three decision, 
held the doctrine inapplicable. After 
reviewing the cases wherein the doc- 
trine had been applied, the court con 
cluded: *° 

“We are therefore of the opinion 
that the res ipsa loquitur doctrine is 
not applicable in this case, and that 
no presumption of negligence arises 
‘from the mere fact of injury, when 
that fact is as consistent with the 
presumption that it was unavoidable 
as it is with negligence.’ This acct- 
dent may have been caused by one 
or more of a number of reasons over 
which the owner and operator of the 
airplane had no control. If the 
complaint had alleged some particular 
act of negligence or some unusual or 
out of the ordinary occurrence, from 


which negligence might be presumed 


A study of airline cases submitted to juries 
on the theory of res ipsa loquitur revealed 
that in 22 out of 24 
returned for the defendant. 
at footnote 12, at pp. 58-59. 

* 1930 United States Aviation Reports 292 
(Cal., 1930), aff'd 1 CCH Aviation Law 
Reports 462, 65 F. 2d 668 (CA-9, 1933). 

- 231 App. Div. 867, 247 N. We Supp. 251 
(1930). 

* Seaman v. Curtiss-Flying 
1931 United States Aviation 
(New York, 1931). 

* Stoll v. Curtiss-Flying Service, Inc., 1930 
United States Aviation Reports 148 (New 
York, 1930), aff'd 236 App. Div. 644, 257 
N. Y. Supp. 1010 (1932). 

*1 CCH Avtation Law Reports 572, 190 
Ark. 702, 81 S. W. 2d 849 (1935). See Cohn 
v. United Air Lines Transport Corporation, 
cited at footnote 13, at p. 868: 

“{T]he law tells us that the doctrine of 
res ipsa loquitur shall not be applied if there 
is any other proper 
from which it might be inferred that there 
Was no negligence at all.” 

” Cited at footnote 19, 81 
pp. 852-853. 


verdicts were 
Mel warty, cited 


cases 


Service, Inc., 
Reports 229 


reasonable or cause 


S. W. 2d, at 
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then it would have alleged a 
fact over which human conduct had 
control which might give rise to the 
application of the doctrine of res ipsa 
loquitur.” 

Most courts, however, were willing 
to follow the Seaman case. In 1938, 
the court in Smith v. O’Donnell applied 
the doctrine in the case of a plane 


collision stating: * 


“When it is shown that the occur- 
rence is such as does not ordinarily 
happen without the 
part of those in charge of the instru- 
mentality, and that the thing which 
occasioned the injury was in charge 
of the party sought to be charged, 
the law, operating upon the probabili- 
ties and the theory that if there were 
no negligence the defendant can most 


negligence on 


conveniently prove it, raises a pre- 


sumption of negligence which the 


*1 CCH Avration LAw Reports 358, 215 
Cal. 714, 12 P. 2d 933, 936 (1932). 
Parker v. Granger, Inc., cited at footnote 9; 
Thomas v. American Airways, Inc., 1 

AVIATION LAw Reports 566 (Cal., 


See also 


and 
CCH 
1935). 

Air Lines, Inc. 2 CCH 
2d 713 


= Johnson v. Eastern 
AVIATION LAw 77 F 
(CA-2, 1949), 

* DeMaris v. Beckman, 3 CCH AVIATION 
Law Reports 18,062, 198 F. 2d 550 (CA-9, 
1952), cert. den. 344 U. S. 922 (1953). 

* Northwest Airlines, Inc. v. Rowe, 4 CCH 
AVIATION LAw Reports 17,822 226 F. 2d 365 
(CA-8, 1955) 

*> O’Connor v. United States, 5 CCH AvtiA- 
TION LAw Reports 17,731, 251 F. 2d 939 
(CA-2, 1958), 

The court also refused to distinguish be- 
tween commercial flights and military flights 
and held the doctrine applicable when two 
military planes collided in mid-air during 
training maneuvers 

* Trihey v. Transocean Air Lines, Inc., 5 
CCH Avration Law Reports 17,985 225 F. 
2d 824 (CA-9, 1958), cert. den. 358 U. S. 
838 (1958) 

*Citrola v. Eastern Air Lines, 6 CCH 
AVIATION Law Reports 17,328, 264 F. 2d 815 
(CA-9, 1959); Rogow v. United States, 6 
CCH Aviation LAw Reports 17,474, 173 F. 
Supp. 547 (N. Y., 1959); and Smith v. 
Pennsylvania Central Airlines Corporation, 
cited at footnote 13. 
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defendant must overcome by proof 
that there was in fact no negligence. 

If the proper degree of care 1s 
used, a collision in mid-air does not 
ordinarily occur, and for that reason 
the doctrine was properly submitted 
to the jury.” 


Courts subsequent to the Thirties 
have almost unanimously accepted the 
doctrine. It has been applied in cases 
where a plane crashed into trees kill- 
ing all occupants,** where an airplane 
disappeared without trace,?* where an 


airplane crashed while taking-off and 


flying too low,** where two airplanes 
collided in mid-air,”° where there was 
an unexplained crash in the ocean,*® 


and in other similar instances.** 

The doctrine has never 
jected per se, but rather because it 
was not applicable to a particular fact 
situation.” 


been re 


** Maryland for the Use of Piper v. Henson 
Flying Service, Inc., 2 CCH Aviation LAw 
Reports 14,707, 60 A. 2d 675 (Md. App., 
1948) (plane under control of decedent); 
Cudney v. Mid-Continent Airlines, Inc., cited 
at footnote 11 (passenger thrown from 
seat of airplane when it hit a down-draft); 
lermann v. United Air Lines, Inc., 5 CCH 
AvIATION LAw Reports 17,778, 157 F. Supp. 
65 (Colo., 1957) (original complaint that 
had been dismissed gave as one of the rea- 
sons for the accident the wilful bombing of 
the plane). 

In Hall v. Payne, cited at footnote 10, the 
court never put res tpsa loquitur in issue, but 
there is language in the case broad enough 
to indicate that it would not be applicable. 

In Miller v. Hosey, 4 CCH Aviation LAw 
Reports 17,133 (Pa. C. P. 1953), the court 
held that res ipsa loquitur was inapplicable 
except in contractual relationships. Since 
the guest 
private plane the cause of action was based 
on the exclusive control doctrine. The pre- 
difference the two doctrines 
is not clear from the opinion. 

In Maryland for the Use of Ortiz v. Eastern 
Air Lines, Inc., 2 CCH Aviation LAw ReE- 
PORTS 14,798 (Md., 1948), the court held that 
res ipsa loquitur was inapplicable in a situa- 
tion where a transport plane crashed killing 
all occupants. 


decedent was a passenger in a 


cise between 
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Although the courts have applied 
the doctrine freely, the effect given 
it has not been consistent. The weight 
of authority considers res ipsa loquitur 
as nothing more than one form of 
circumstantial evidence creating a 
permissive inference of negligence.” 
A few courts treat it as a presump- 
tion requiring a directed verdict for 
the plaintiff if the defendant offers no 
evidence or insufficient evidence in 
explanation.*° 

Equally controversial is the prob- 
lem of whether the doctrine of 
ipsa loquitur is inconsistent with spe- 
cific evidence of negligence introduced 
by the plaintiff or with specific allega- 
tions in the plaintiff's pleading, at 
least where negligence is also pleaded 
in general terms. 


res 


Three early cases held that the in- 
troduction of specific evidence pre- 
cluded the application of ipsa 
loquitur.** In one of these cases, Good- 
heart, Jr. v. American Airlines, Inc., 
the plaintiff introduced evidence of 
the pilot’s flying off course, although 
there was no change in weather con- 
ditions, and that, as a result, the plane 
crashed into the side of a mountain. 
It further that the air- 
plane had all the current safety devices, 
that the pilot had a map of the area, 


res 


was shown 


See Thomas v. American Airways, Inc., 


cited at footnote 21; Smith v. Pennsylvania 
Central Airlines Corporation, cited at foot- 
note 13; Johnson v. Eastern Air Lines, Inc., 
cited at footnote 22; Lobel v. American Air- 
lines, Inc., 3 CCH Aviation LAw Reports 
17,738, 192 F. 2d 217 (CA-2, 1951), cert. 
den. 342 U. S. 945 (1952), retrial 3 CCH 
AVIATION LAW Reports 18,254, 205 F. 2d 927 
(CA-2, 1953); Trihey v. Transocean Air 
Lines, Inc., cited at footnote 26; and Citrola 
v. Eastern Air Lines, Inc., cited at footnote 27. 

” See Smith v. O'Donnell, cited at foot- 
note 21 (plane collision); Sapp v. United 
States, 5 CCH Aviation LAw Reports 17,610, 
153 F. Supp. 496 (Western District of 
Louisiana, 1957) (ground damage); and 
Rhyne, Aviation Accident Law 138 (1947). 

"Foot v. Northwest Airways, Inc., 1931 
United States Aviation Report 66 (Minn., 
1931) (plane crashed into bluff injuring 
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and the station master had knowledge 
of the change of course. The trial 
court submitted the case to the jury 
on the theory of res ipsa loquitur. The 
Appellate Division of the Supreme 
Court of New York found this to be 
reversible error stating: * 


“The rule is that “The doctrine 
of res ipsa loquitur, although it pro- 
vides a substitute for direct proof of 
negligence where plaintiff is unable 
to point out the specific act of neg- 
ligence which caused his injury, is a 
rule of necessity to be invoked only 
when, under all circumstances involved, 
direct evidence is absent and not 
readily available.’ Here, the plaintiff 
did not rely on the presumption aris- 
ing from the doctrine. On the 
contrary, he pleaded and introduced 
evidence to establish specific acts of 
negligence which, he alleged, resulted 
in the accident. Under these circum- 
stances, the doctrine did not apply.” 


recent 1959 decision,®* how- 
ever, the plaintiff, while bringing suit 
against an air carrier for the death of 
her husband in a plane crash, pleaded 
specific negligence and res ipsa loquitur. 


In a 


The court said: * 
“|W |here these evidentiary require- 
ments of res ipsa loquitur have been 


plaintiff); Goodheart, Jr. v. American Air- 
lines, Inc., 1 CCH Aviation LAw Reports 
732, 252 App. Div. 660, 1 N. Y. S. 2d 288 
(1937): 254 App. Div. 566 (1938): reversing 
1936 United States Aviation Report 177 
(New York, 1936); and Miller v. English, 
1 CCH Avration LAw Reports 297, 43 
S. W. 2d 642 (Tex. Civ. App., 1931) (plain- 
tiff’s son killed when stunting plane crashed). 
For more recent following this 
view see Johnson v. Western Express Corpo- 
ration, 1 CCH Avration Law Reports 976, 
45 Cal. App. 2d 614, 114 P. 2d 638 (1941) 
and Cudney v. Mid-Continent Airlines, Inc., 
cited at footnote 11. 

® Goodheart, Jr. v. American Airlines, Inc., 
cited at footnote 31, 1 N. Y. S. 2d, at 
pp. 290-291. 

* Citrola v. Eastern Air Lines, cited at foot- 
note 27. 

“ Cited at footnote 33, at p. 818. 


decisions 
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met, the triers of the fact may reason- 
ably draw an inference that the occur- 
rence was attributable to an unknown 
act or omission of the defendant. The 
strength or weakness of the inference 
will, of course, vary with the circum- 
stances. If the plaintiff introduces 
evidence tending to prove a specific 
cause of the occurrence, naturally the 
strength of the possible inference that 
the occurrence attributable to 
an unknown act of the defendant 
diminishes.” 


was 


Similar views were expressed in 
Smith v. Pennsylvania Central Airlines 
Corporation ** and Parcell v. United 
States.*® 

It can be said with some certainty 
that the courts at the present time 
would foilow the policy prevalent in 
cases involving other industries, that 
is, “the introduction of evidence which 
does not purport to furnish a com- 
plete explanation of the occurrence 
does not deprive the plaintiff of res 
ipsa loquitur.” * 


An Evaluation of the Present Law 
Analysis of the present law reveals 
at least three major weaknesses: 
(1) Many persons have no reason- 
common law actions 
involving negligence. 


able redress at 


(2) There are too many practical 
and monetary problems facing a plain- 
tiff in aviation accident litigation. 

(3) There are too many inconsist- 
encies between the various jurisdictions 
in a business essentially interstate 
in nature. 

*2 CCH Aviation Law Reports 14,618, 
76 F. Supp. 940 (D. C. of DC, 1948). 

*3 CCH Aviation Law Reports 17,943, 
104 F, Supp 110 (southern district of West 
Virginia, 1951) (property damage resulting 
from the collision of two jet aircraft). 

* Prosser, Torts, 214 (2d ed., 1955). 

* Sweeney, E. C., Report to the Civil Aero- 
nautics Board of a Study of Proposed Aviation 
Liability Legislation (1941) at p. 3. See 
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Observers have recognized these 
inadequacies for many years. Edward 
Sweeney, in a report prepared for the 


Civil Aeronautics Board, said :** 
“The common law rules of liability 
for torts arising out of land trans- 
portation accidents offer at times a 
poor analogy for determining the lia- 
As a 


raised as to 


bility of the aircraft operator. 


result, doubt has been 
the adequacy of the 


rules of liability to cope with per- 


common law 


plexing problems presented by aviation.” 


As early as in 1938, H. G. Hotch- 
kiss, an editor and attorney with con- 
siderable experience in the field of 
aeronautical summed up the 

39 


problem’s importance as follows: ‘ 


law, 


“The most important questions of 
torts that 
cerned with the liability of the owner 
and operator for the death or injury 


arise in aviation are con- 


to passengers or the destruction of 
cargo aerially borne. The interest of 
the traveling public, of the controlling 
governmental agencies, and the own- 
ers and operators themselves are at 
one in this that: 
sonable, and workable rules for the 


feasible, rea- 


determination and admeasurement of 
liability in these cases is a necessity 
continue and 


if aerial travel is to 


expand.” 

State legislators have also expressed 
their dissatisfaction with the common 
law rules of aviation liability as evi- 
denced by the unparalleled passage 
of aviation statutes during the period 


1944-1947, 


Sweeney, E. C., “Is Special Liability Legis- 


lation Essential?,” 19 Journal of Aw Law 
and Commerce 166, 317 (1952) for an article 
based on the report. 

* Hotchkiss, The Law of Aviation 41 (2d 
ed., 1938). 

*” Plaine, “State Aviation Legislation,” 14 
Journal of Air Law and Commerce 33, 343 


(1947). 
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Lack of Reasonable Redress at 
Common Law 

The most extensive studies in re- 
spect to the difficulties encountered 
by plaintiffs in establishing a cause 
of action under the common law were 
made by Dean Wigmore, Sweeney 
and Allen.* 


Dean Wigmore’s study in 1937 of 
the files of the Bureau of Air Com- 
merce revealed that “not in 20% of 
the accidents which have thus far 
occurred would it have been possible 
for the plaintiff to find and produce 
provable evidence of the real cause 
of the accident.” ** 


‘ 


Sweeney’s investigation of the files 
of the Independent Air Safety Board 
covering accidents involving passenger 
fatalities in 1939 resulted in his “being 
reasonably confident that the plain 
tiff could establish liability in about 
34% of all cases comprising 44% of 
the commercial accidents and 32% of 
the non-commercial accidents.” ** He 
concluded, however, that “if all the 
facts concerning the cause of air 
craft accidents were available, the 
pilot or operator would be liable under 
the common law standards of negli- 
gence in at least two-thirds of fatal 
passenger accidents.” ** 


In the years 1927, 1928, and 1929, 
Allen found that 21 per cent of avia- 
tion accidents were due to causes for 
which the operator could not be blamed, 
and of the remaining 79 per cent of 
the accidents, 24 per cent were due to 
power plant and structural defects, 
which could not have been discovered 
by rigid inspections. He thus con- 

"See Allen, Transportation by Air and The 
Doctrine of Res Ipsa Loquitur, 16 American 
Bar Association Journal 455 (1930) and 
Sweeney, E. C., “Is Special Aviation Lia- 
bility Legislation Essential?” cited at foot- 
note 38, at p. 168. 

“Sweeney, E. C., 
at p. 168. 

“Cited at footnote 42, at pp. 168-169. 

“Ctied at footnote 42, at p. 170. 


cited at footnote 41, 
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cluded that only 54 per cent of the 
accidents were attributable to per- 
sonnel and suggested that air trans- 
portation had not reached the stage 
of perfection where planes did not 
crash without negligence of the com- 
pany or its employees.*® 

The author is unaware of a more 
recent study on this subject, but can 
not conceive of any reason why the 
situation would be different today.“ 
Assuming that these studies accurately 
reflect the existing situation, it is 
permissible to say that the common 
law, operating under the fault concept 
of torts, is not fulfilling one of its 
main the promotion of the 
well-being of accident victims. Such 
a system of liability is not adaptable 


tasks, 


to a highly mechanized form of trans- 


portation such as aviation. 


Practical and Monetary Problems 
Encountered by the Plaintiff 


It is particularly significant that 
despite the number of aviation acci- 
dents there are relatively few negli- 
gence suits litigated. It is contended 
that this is due to the difficulties fac- 
ing a plaintiff in such litigation. This 
factor, coupled with the willingness 
“settle outside of 
additional 


of the air lines to 


court” in order to avoid 


publicity regarding air crashes, re- 
sults in the plaintiff's accepting a 
settlement rather than risking an un- 
successful suit. 

Stuart Speiser describing the trial 
preparation and strategy involved in 
aviation cases writes: * 

“Allen, cited at footnote 41, at p. 457. 

“Bernstein, “The Liability of Airlines 
for Injuries to Passengers” 31 Southern 
California Law Review 319, 324 (1958) also 
comes to this conclusion. 

“ Speiser, cited at footnote 14, at pp. 12, 
14. See also Galiher, cited ac footnote 14, 
at p. 149 and Lancaster, Jr., cited at foot- 
note 14, at p. 587. 





“Since the plaintiff generally must 
prove a prima facie case in the same 
manner as in an automobile accident, 
it is readily apparent that the plain- 
tiff’s attorney must do an extensive 
discovery job to meet this burden. 
This usually takes the form of volumin- 
ous interrogatories, motions for the 
production of numerous documents, 
and a raft of depositions of airline 
personnel and other witnesses. 


“It is not unusual for the cost of 
thorough preparation to run between 


$5,000 and $10,000... .” 


It is often difficult, if not impossible, 
to hire qualified experts who will 
testify for the plaintiff in a case against 
a scheduled airline, for the few inde- 
pendent consultants in the aviation 
field depend largely upon the airlines 
and major manufacturers for their 
“bread and butter.” Therefore, the 
plaintiff's attorney must wrest expert 
testimony from the wealth of techni- 
cal knowledge possessed by the de- 
fendant airline’s personnel, and may 
have to become an expert himself on 
the phase of aviation involved in the 
case. 

“Giles, cited 
col. 1, p. 18, col. 1. 

” Giles, cited at footnote 1, 
CAB reports are not admissible in court 
litigation as evidence (49 U. S. C. 581) and 
CAB investigators are prohibited by CAB 
regulations from giving expert or opinion 
testimony in civil litigations (14 C. F. R., 
Part 311). See, for example, ‘Evidentiary 
Immunity of CAB Accident Records and 
Reports,” 25 Journal of Air Law and Com 
merce 235 (1958). 

It should also be recognized that many states 
have similar prohibitions as to the investiga- 
tion reports and testimony of their investi- 
gators. See, for example, /ilinois Revised 
Statutes, Ch. 110, Sec. 25 (1959); Nebraska 
Revised Statutes, Ch. 3, Sec. 118 (1954); 
Oklahoma Statutes, Sec, 3-142(b) (1951); 
and Wyoming Statutes Annotated, Sec. 10-20 
(1957). 

The plaintiff also encounters practical diffi- 
culties in securing evidence when the United 
States is the defendant. In Reynolds v 
United States, 3 CCH Aviation LAw Reports 
17,265, 10 F. R. D. 468 (eastern district of 


696 


at footnote ; <a 2 


at p. 18, col. 3. 


\nticipation that the burden will 
be lessened in the future is unrealistic. 
Oscar Bahke, director of the Bureau 
of Safety of the Civil Aeronautics, is 
quoted as saying: ** 

“Investigating a crash today is not 
the same as it used to be. Planes are 
larger, faster, more complicated. The 
more technical man-hours it takes to 
build a $6 million DC-8, say, com- 
pared with a $100,000 DC-3, the more 
time and manpower it requires to 
look into the cause of a crash. In 
order to do the job, the agency has to 
dip into industry’s resources and get 
the finest engineering talent in the 
country.” 

After describing in detail the vari 
ous techniques used in the investiga- 
tions, the article reports that: *° 

“Despite its intensive investigation, 
the C. A. 
a single cause for an accident; rather 


B. rarely is able to report 


it reports ‘factors that were present.’ ”’ 


If the government acknowledges 
the complexity of the task, anticipates 
no relief, and can rarely establish a 


single cause for an accident, it is in- 


Pa., 1950), 3 CCH Avrtation LAw Reports 


17,779, 192 F. 2d 987 (CA-3, 1951); remanded, 


3 CCH Aviation LAw Reports 18,135, 345 


U. S. 1 (1953), the government refused to 
produce reports of an official crash investi- 
gation in order for the district court to 
ascertain whether the reports were privi- 
leged because they contained military secrets 
The government, instead of producing the 
reports, agreed to make witnesses available 
for testimony on all nonclassified matters. 
Because of the failure to produce the re- 
ports, the district court held that certain 
facts relating to the issue of negligence be 
taken as established against the government. 
The court of appeals affirmed. The Supreme 
Court, in remanding the case, said that these 
reports were privileged if military secrets 
were involved and a formal privilege filed. 
For a general discussion of similar problems 
and Krash, “Government Im- 
munity from Discovery,” 59 Yale Law 
Journal, 1451 (1950); and Air Force Crash 
Investigation Reports and Executive Privilege, 
19 Journal of Air Law and Commerce, 238 
(1952). 


see Berger 
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conceivable that we should impose 
such a burden on the plaintiff in a 
negligence suit. 

Assuming, however, that a plaintiff 
is able to overcome the difficulties of 
securing legally competent evidence, 
he still has to face the uncertainty of 
the application of common law princi- 
ples and defenses and the expenses 
and delays incident to such litigation. 
This same difficulty causes hardships 
to the defense with the result that 
litigation is unsatisfactory for all 
concerned. 


Inconsistencies in the Laws 
of the Various States 
Lack of uniformity 
states in respect to the 
liability, the application of the com- 
mon law principles and defenses, and 
the amounts recoverable has also re- 
sulted in practical difficulties and 
confusion. 


between the 
standard of 


This confusion has been exempli- 
fied in the discussion concerning the 
applicability and effect of the doctrine 
of res ipsa loquitur. It is equally prev- 
alent in determining what consti- 
tutes negligence and what recovery 
is allowed in wrongful death actions. 
As an example, nine states have Con- 
stitutional provisions which prohibit 
the enactment of statutes limiting the 
amount of damages recoverable for 
death, injury or property damage.” 
In these states a litigant could receive 
a larger judgment than one within 
the jurisdiction of a state having a 
wrongful death statute limiting the 
amount of recovery, even though all 


other circumstances were identical. 


© Bukler, “Limitation of Air Carrier Tort 
Liability and Related Insurance Coverage—A 
Proposed Federal Air Passenger Liability 
Act,” 11 Air Law Review 262, 291 (1940). 

* Many Legal Twists Govern Air Crash 
Claims, cited at footnote 1, at p. 64. 

= For the text of this act see 1938 Hand- 
book of the National Conference 318 or 9 
Journal of Air Law and Commerce 726 (1940) 
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As Lee S. Kreindler, a New York at- 
torney specializing in airplane damage 
suits, is quoted as saying, “. . . it 
legally important where 
people get killed in air crash.” 


becomes 


These inconsistencies are also signifi- 
cant to the carrier. Because potential 
liability cannot be determined with 
any great accuracy, insurance premi- 
ums must be computed on the basis 
of the most unfavorable circumstances. 
Furthermore, the lack of a uniform 
law results in administrative difficul- 
ties in determining the conduct of 
operations imposed upon them by 
state legislators, and leaves them 
without recourse to limit or coordi- 
nate the demands made upon them. 


In view of the interstate character 
of aviation, the federal law is the only 
upon which to build. A. W. 
Knauth, after considering the 1938 
Conference Act,°** expressed the view 
that: ° 


basis 


‘‘A federal interstate air commerce 
aviation liability act, along the lines 
of the Uniform State Act is plainly 
indicated. .. . We will earn no grati- 
tude by stopping with the state prob- 
lem. Nothing less than a national 
interstate air commerce solution will 
give the industry a complete set-up 
which can be made to function eco- 
time 
giving the travelling public a reason- 
form of pro- 


nomically while at the same 


able and convenient 


tection.” 
There is not, however, unanimity 
that federal legislation is needed and 


recent 
4 


there has been no moves to 
enact such legislation. 


“ Knauth, “The Uniform State Aeronautical 
Liability Act Adopted at Cleveland,” 9 Air 
Law Review 352, 356-357 (1940). 

* See cited at footnote 30, at 
pp. vii-x. 


Rhyne, 





Absolute Limited Liability 
as a Solution to the Problem 

Any recommendations must at the 
minimum seek to cure the three basic 
defects of the common law previously 
discussed. At their best they must 
attempt to solve the two accident 
problems of our mechanical age: (1) 
accident prevention and (2) the com- 
pensation of victims when accidents 
do happen. It was seen that the com- 
mon law is particularly lax in this 
latter respect in that it does not take 
care of those cases where injuries are 
sustained and neither the operator nor 
the injured party are at fault. 

Recent trends in tort liability seem 
to indicate that under unusual condi- 
tions or in situation involving unusual 
activities the fault concept of liability 
will not be applicable, but instead 
the burden of will be borne 


loss 


See for example, Larson, Workmen’s 
Compensation (1952). See also Miller, 
“FELA Revised,” 6 Catholic University 
Law Review 158, 164 (1954) wherein it is 
stated: 

“The problem suggested by the legislation 
of FELA are common in other areas of tort. 
The fault concept as a basis for social respon- 
sibility in an industrial society is obsolete. 
Lawyers have lived with the fictions and 
incongruities of the taught law because the 
cruelties of the system are tempered prac- 
tically by doctrines like respondeat superior 
and res tpsa loquitur and by conditions like 
risk-shifting and administrative measuring 
through the jury system.” 

* Absolute liability would not be imposed 
where the injury or death was in part due 
to the willful misconduct of the passenger 
or his successor in interest or his failure to 
obey reasonable regulations of the operator 
actually brought to the passenger’s atten- 
tion. His fault, however, would not be 
imputed to his fellow passengers. This ex- 
ception is felt to be needed in the interest 
of accident prevention. 

* Earlier court decisions have held avia- 
tion to be ultrahazardous. See Guille v 
Swan, 1 CCH Aviation LAw Reports 1, 
19 Johns. R. 381, 10 Am. Dec. 234 (1822) 
(balloon fell in a garden which caused a 
crowd to congregate and trample the vege- 
tables planted there); and Rochester Gas 
and Electric Corporation v. Dunlop, 1 CCH 
AVIATION LAw Reports 468, 148 Misc. 849, 
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An 


by the one who can best bear it. 


entire field of legislation, illustrated 
by the workmen’s compensation acts, 
has been based upon this principle.*® 


This concept should be applied to 

the aviation industry and a federal 
statute imposing absolute limited lia- 
bility should be enacted.°® Such an 
extension can be justified because of 
the unusual burdens facing an injured 
passenger in aviation accident litiga- 
tion and in view of the fact that an 
airline company is in a better position 
than an innocent victim to administer 
the risk by passing it on the public. 
This conclusion is not in any way 
based on the idea that aviation is 
ultrahazardous. Although the Restate- 
ment of Torts, in 1938, took such a 
view, it can hardly be advanced in 
1961 in light of the safety records 
established in aviation. 
266 N. Y. Supp. 469 (Monroe County Court, 
1933) (damage to a steel tower caused by 
plane crashing during an emergency land- 
ing). Both cases held the operators liable 
on the theory of trespass, but speak in 
terms of aviation being ultrahazardous. 

Also taking the view that aviation is 
ultrahazardous is the Restatement of Torts, 
Secs. 519-520(d) (1938) and the Uniform 
Aeronautical Act of 1922, 9 Uniform Laws 
Annotated 17 (1922). 

More recent views expressed the opinion 
that it is not ultrahazardous. Thus, for ex- 
ample, the Uniform Aeronautical Act of 1938 
retained the absolute liability principle, but 
predicated it on “his [plaintiff's] inability 
to rebut the evidence offered by operators 
of aircraft that they were not guilty of neg- 
ligence.”” 1938 Handbook of the National 
Conference, cited at footnote 52, at p. 320. 

Statistics seem to support the latter view. 
Passenger fatalities per mile flown by do- 
mestic air transport planes has been dimin- 
ishing yearly and this mode of travel is more 
safe than passenger automobiles, taxis, and 
buses, and only slightly more dangerous than 
railroad passenger trains if compared on a 
fatalities per passenger miles basis. See the 
annual CAA Statistical Handbook of Civil 
Aviation 

Despite these statistics, however, the pub- 
lic may well regard aviation as ultrahazard- 
ous. This is suggested by the fact that the 

(Continued on following page) 
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[t is also recommended that opera- 
tors be required to have accident lia- 
bility insurance to insure security 
against the liability imposed by the 
Act. Absolute liability and compul 
insurance are interdependent 
and inseparable. The necessity for 
compulsory insurance can be seen by 
the fact that on December 31. 1939 
only 5.8 per cent of all noncarrier air- 
craft were insured against passenger 
liability, 11.2 per cent against public 
liability, and 9.83 per against 
property damage. 


SOTY 


cent 


The gravity of the situation is further 
indicated by Arnold Knauth: % 


“The present situation is bad. un- 
wise and almost ridiculous. The plain- 
tiff probably cannot bear the burden 
of proving negligence; if he does re- 
cover a verdict, he not 
whether the aviation defendant will 
pay it.” 


does know 


Criticism of compulsory liability 
insurance is discussed in current litera- 
ture. has 
followed the same pattern as that ex- 
pressed against similar plans in the 
automobile and railroad fields.®° It 
has been contended that acts requir- 
ing compulsory insurance ® “have 
not brought added safety; that claim 
frequency has increased with result- 
ing congestion in the courts; that in- 
that 
setting 
Massachu- 


Generally such criticism 


Surance rates have increased : 


politics have played a part in 
insurance rates; that, in 


(Footnote 57 Continued ) 
average aviation passenger purchases a large 
amount of insurance before air flights, whereas 
a passenger by rail rarely purchases similar 
insurance. 


Jets and missiles may cause a reversal of 
this current thought. Some indication of 
such a possibility is hinted at in Parcell v 
United States cited at fo itnote 36 

“Sweeney, E. C. “Js Special Aviation 
Liability Legislation Essential ?” cited at foot- 
note 38, at p. 176. 

“ Knauth, cited at footnote 53, at p. 356. 

” See, for example, Ballentine, “( ‘ompensa- 
tion Plan for Railway Accident Claims,” 29 


Aircraft Accident Law 


Harvard Law Review 
“Uniform State Aviation Liability Legislation,” 


setts, there has been a certain amount 
of agitation for repeal; and, finally, 
responsible scheduled airlines already 
carry adequate insurance.” 

Kuehnl, Sweeney and Nicholson 
all question the validity and accuracy 
of such arguments and conclude that 
compulsory insurance for aviation is 
inevitable.® 


This means can be used to promote 
the well-being of accident victims with- 
out imposing too great a social cost 
in the other direction. 


If through compulsory insurance 
and absolute liability a passenger is 
afforded complete protection, such a 
passenger should be ready to accept 
limited amounts of recovery. 


Unless limitations are im- 
posed, insurance costs would be pro- 
hibitive. With such limits, and with 
the availability of data concerning air 
flights, insurance underwriters should 
be able to compute rates which could 
be borne without undue burden on 


the individual or the industry. ' 


such 


The carrier is also bound to profit 
from limited liability as at the present 
time he has no advance idea what 
risks he is actually taking when a 
flight commences. He literally risks 
all he has, and if he is in the airplane, 
he also risks his life. 

The exact mechanics of such a plan 
and the monetary limits to be im- 
posed are not given since it is outside 
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1948 Wisconsin Law Review 356; and Green, 
Traffic Victims (1958). 
“Kuehnl, cited at footnote 60, at p. 371. 
“Kuehnl, cited at footnote 60; Nicholson, 


“Trends in Aviation Insurance,” 25 Michigan 


State Bar Journal 52, 56 ( 1946); and Sweeney, 
E. C., “Is Special Aviation Liability Legis- 
lation Essential?” cited at footnote 38. 

“Such Statistics are reported in the an- 
nual CAA Statistical Handbook of Civil 
Aviation 





tion must be brought to the attention 
of our federal legislators. Subsequent 
legislative stemming from 
this and the encourage- 
ment of the legal profession, should 
conclude with the realization that the 
industry has reached a stage of de- 
velopment at which it is regarded as 
feasible to afford a system of social 
insurance and result in the enactment 
of a federal statute embodying such 


[The End] 


the scope of this study. Some sug- 
gestions might be had by investigat- 
ing the plan proposed by Sweeney, 
the 1938 National Conference Uniform 
Aviation Liability Act, and the pro- 
posed Federal Aviation Liability Act of 
the Air Transport Association.™* 


studies, 
awareness 


Conclusion 

The inadequacy of the common law 
rules of liability to cope with per- 
plexing problems presented by avia- principles. 


FIRE INSURANCE RATES 


and contrary to textbook definitions and the intent of the laws of 
most states, fire insurance rates today are increasingly designed as 
a “price tag” on a policy based on the method of “combinatory 
probability,” it was charged by Henry K. Duke, insurance consultant 
of Cumberland, Md., in a paper presented on September 28, 1961 at 
the annual Seminars on the Society of CPCU that was held in 
Washington, D. C. 


| In spite of the potentialities of modern data processing equipment, 


The presentation, part of a continuing basic research project 
begun last year by the Society, was on the program of the three-day 
CPCU research sessions which were preceded by several days of 
meetings of Society bodies that began on September 23. 

Contending that there is a paradox in tnodern fire insurance 
rating methods, Mr. Duke declared that textbooks and state insurance 
codes “agree almost unanimously that the proper function of an 
insurance rate is to equitably distribute the probable cost of loss. It 
is readily apparent, however, that many property insurance rates serve 
that purpose only vaguely, and that their principal use by the insur- 
ance industry is to put a price tag on its wares.” 


“Sweeney, E. C., “Is Special Aviation 
Liability Legislation Essential?” cited at 
footnote 38, at pp. 323-329; Sweeney, E. C., 
Report to the Civil Aeronautics Board of a 


the major nations of the world. Basically, 
the Convention rules are applicable only to 
international flights and raise a presumption 
of liability on the part of the carrier for 


Study of Proposed Aviation Liability Legisla- 
tion (1941); and 1938 Handbook of the Na- 
tional Conference 318 or 319, Journal of Air 
Law and Commerce 726 (1940). 

Some additional ideas might also be had 
by examining the Convention for the Unifica- 
tion of Certain Rules Relating to International 
Transportation by Air. This convention, more 
popularly known as the Warsaw Convention 
(49 United States Statutes, at 1. 3000), pre- 
scribes liability rules for aviation accidents 
involving injury to passengers, baggage or 
goods in international air travel. It is ad- 
hered to by the United States and some 
53 other countries which include f 
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injury or death to a passenger. The burden 
is then on the defendant to prove affirma- 
tively that he or his agent took all necessary 
measures to avoid the damage or that it was 
impossible to take such measures. The de- 
contributory negligence is also 
available to the carrier in jurisdictions where 
that defense is provided for by the law of 
the forum. Liability is limited in the case 
of injury or death to passengers to approxi- 
mately $8,291.87 in United States currency. 
For a full discussion of the Convention and 
its full text see Rhyne, cited at footnote 30, 
at pp. 252-293. 


fense of 
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The Fire Protection Engineer 


as an Expert Witness 


By GEORGE F. PRUSSING 


The author is a consulting engineer in Washington, D. C., 
and is a member of the American Society of Safety 
Engineers and the Society of Fire Protection Engineers. 


— PIRE PROTECTION ENGINEER, like other experts, is 
called into court to testify on technical matters that are beyond 
the normal experience and knowledge of the layman, His usefulness 
is therefore dependent on his special education, training, and experi- 
ence in the field in which the dispute between the litigants lies. The 
qualifications of a fire expert depend wholly on the subject matter of 
the case. They may range from long time acquaintance with and 
demonstrated skill in solving fire and explosion problems in some 
special technical process, to a vast background of knowledge in one 
of the branches of applied science. The expert may never have gone 
beyond high school, or he may have acquired many scholastic degrees. 
His usefulness to the judge and jury, in helping them come to an 
informed decision, lies in his ability to analyze and explain, rationally 
and in simple language, the evidence that is germane to the issue 
before the court and which supports his opinion. 


In a suit by a painting contractor's widow, resulting from an 
explosion in a brewery, the fire marshal, who had made the initial 
investigation, testified that in his opinion the explosion had been 
caused by the substitution of gasoline for mineral spirits in the paint 
being used to waterproof the beer vats. Knowing that gasoline gives 
off explosive vapors while mineral spirits do not, he had asked a petro- 
leum fire expert who had accompanied him to test some of the paint. 
How had this been done? The oil man had stuck his finger into some 
of the paint, had sniffed it, and had said it contained gasoline, not 
mineral spirits. On this test the marshal had based his conclusion as 
to the cause of the explosion. 

The petroleum man was called by defense counsel and qualified 
on his education and experience as a petroleum fire expert without 
protest. But when he was asked about sniffing the paint he was chal- 
lenged on his ability to differentiate between petroleum products by 
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smell. Plaintiff's counsel demanded 
proof in court on this point. A test 
was agreed to, and on the following 
day the expert handed three 
sample bottles containing water-white 
liquids and marked respectively “A,” 
“B” and “C.” After sniffing the 
bottles the witness correctly identified 
them as gasoline, kerosene and min- 
eral spirits. 


was 


During the course of the trial this 
testimony never controverted, 
but in spite of that, the jury chose to 
disregard it and found for the plain- 
tiff. The judge, however, set aside 
the jury verdict and rendered a judg- 
ment for defendant brewery. In due 
course both the appellate and supreme 
courts of the state upheld the judge. 


was 


Regardless of his education, it is 
the first duty of the expert to render 
simple and understandable factual 
testimony that would otherwise con 
fuse the judge or jury. This can 
seldom be done in scientific or schol 
astic language. 

Three young sailors on their way 
back to their ship from shore leave 
and their taxi driver were burned to 
death in a huge vapor flash that en- 
gulfed their The driver had 
stopped on the highway alongside of 
a disabled tank truck hauling butane. 
In the lawsuit that followed, the 
parents of the sailors sued the butane 
hauler, driver had per 
ished in the flash fire; they were 
joined as plaintiffs by the taxi driver’s 
widow and children. They alleged 
negligence on the part of the trucking 
company in using a leaking truck, and 
further negligence in that the truck 
driver, after discovering the leak, had 


cab. 


whose also 


deliberately released a large amount 
of butane vapor onto the ground in an 
effort to depressurize his truck tank, 
so that he could repair the leak. 

In defense it was alleged that had 
not the taxi driver stopped where he 


did (and thus been guilty of contribu 
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tory negligence) the taxicab and its 
occupants would not have become in 
volved in the subsequent flash. 


Here it became necessary for an 
expert witness to explain in simple 
language the peculiar characteristics 
of butane vapor; the fact that it is 
much heavier than air and tends t 
hug the ground; the fact that this gas, 
when sucked into the carburetor of an 
automobile engine would choke it and 
cause it to die; that, if an attempt 
were made to restart the engine, a 
flash fire of intense heat would fol 
low, because of the electric starting 
mechanism. This was backed up by 
a recital of specific instances, known 
to the witness, where this sequence 
of events had occurred. Without such 
expert testimony the jury could not 
possibly have understood that the 
taxi was stopped by the butane vapor 
cloud. To qualify in this case, the 
expert had to prove his knowledge of 
petroleum gases, their characteristics 
and behavior, as well as his experience 
in investigating fires and explosions 
involving them. But his prime use- 
fulness lay in his ability to make the 
jury understand what had happened. 


\n expert witness is usually asked 
to express his opinion on the evidence, 
some of which may have come from 
the testimony of other witnesses and 
some from his own prior testimony 
based on his investigation. Sometimes 
the factual testimony already before 
the court is laboriously summarized 
by counsel in the form of a single 
hypothetical question. Much has been 
written from the legal standpoint on 
the subject of hypothetical questions. 
To the witness, no matter how well 
trained, they can be an abomination. 
Some lawyers try to make the witness 
the 
gulp, and then expect him to regurgi- 


swallow all of evidence in one 


tate a lucid opinion. An expert is 
often asked to assume several pages 


of factual assumptions and then to 
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express an opinion, if he has one 
When asked if he understands the 
question, he answers serenely, 
although with contempt for 
legal customs. He full well 
that most of the jurymen have missed 
the question completely. 


“ves” 
some 
knows 


The expert witness can do a much 
better job if he has been allowed to 
hear all of the pertinent factual evi- 
dence. This privilege is by no means 
uniform in our courts. In one federal 
court the expert was barred from the 
courtroom until called to testify be- 
cause he had visited the scene of the 
accident a year after it had happened. 
In general, however, the expert wit 
ness is given every facility to know 
all of the evidence given by other 
witnesses. A competent attorney will 
then ask him to into account 
relatively small, coherent parts of this 
evidence and to express his opinion 
on these parts, one after the other. 
The questions may be hypothetical in 


take 


form, but reasonably short and sim 
ple, or they may be specific with re 
named factual 
By making his answers 


spect to a witness's 
testimony. 
equally short and not all-inclusive, 
the witness can build up a basis for 
his final opinion, which may be quite 
close to the question that the judge 
or jury must ultimately decide. Prep- 
aration for this type of direct exami 
the 
attorney and his witness shortly be 
the latter the 
after his client has presented his fac 


nation can be made between 


fore takes stand and 


tual case. 


Knowledge of customs and prac 
tice, where these are also in conform 
ity with scientifically determined facts, 
testi 


can be the subject of expert 


mony. The expert must be versed in 
the particular science involved in the 
issue, since his testimony is intended 
to prove that the custom and practice 
followed were reasonable and not neg- 
ligent. 


Expert Witness 


Protection against lightning 
the issue in a suit involving the burn- 
ing of a small dwelling. An insurer 
had paid a total loss claim when this 
house was set afire by burning oil 
escaping from a nearby tank that had 
been ignited by lightning. The in- 
surer sued the oil company to recover 
his loss, alleging that it had negli- 
gently failed to provide lightning pro 
tection for its tanks, 


was 


Here the expert witness the 


federal weather 
area. He 


was 
forecaster for the 
testified that his district 
had the lowest lightning incidence in 
the United States, averaging about 
one storm per annum. He had never 
in his district seen a home or a barn 
equipped with lightning rods and he 
knew from personal inquiry that plain- 
tiff insurer gave no reduction in pre- 
mium for the use of lightning rods. 
[In his opinion, and based on his scien- 
tific knowledge of the hazard in that 
area, this practice of ignoring the 
lightning danger was reasonable and 
not negligent. Under cross-examina- 
tion he admitted that lightning pro- 
tection was effective where used and 
that if the defendant had installed 
such protection he probably would 
not have had a tank fire. But, he 
went on to say in explanation, had he 
been asked for his opinion the day 
before the fire, as to whether the oil 


company was justified in providing 


lightning protection for all of its hun- 
dreds of tanks in the area, he would 
have advised against it. He based this 
final opinion on his scientific knowl- 
edge of the lightning hazard of that 
His 


reputation in the community appar- 


particular district. name and 
ently convinced the jury, which ab- 
solved the oil company and passed 


the blame, if any, on to the Almighty. 


Where 


proved in 


negligence must be dis- 
spite of the undisputed 
violation of a commonly held belief 


or an admitted and common practice 
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that is scientifically wrong, it becomes 
necessary to do two things. First, 
defendant must prove by scientific 
evidence that the violation of the cus 
tom could not have caused the inci- 
dent; second, that other more logical 
present to account for 
what had admittedly happened. This 
is vulgarly known as kicking the 
props out from under your opponent’s 
hypothesis while providing a cushion 
for the facts in the case to land on. 


causes were 


Attacking widely held beliefs and 
common practices is apt to be diffi- 
cult; it requires impregnable expert 
testimony, and sometimes defense in 
depth. In an oil fire growing out of 
the explosion of a tank truck while 
loading a flammable petroleum prod- 
uct through its open hatch, negligence 
was imputed to the deceased truck 
driver. It was alleged that at the time 
of the ignition, he was standing over 
the open hatch and had just flicked 
on the switch of a flashlight, thereby 
igniting the vapors pouring out of the 
truck. The flashlight was brought 
into court and found to be of the ordi- 
nary two-cell household type. It was 
unbroken and still operative. 


It was testified that there were 
available on the market more expen- 
sive flashlights bearing a brass label 
with the legend “Approved for Use 
in Hazardous Atmospheres,” and that 
many oil companies used them and 
supplied them to their truck drivers. 
To counter this hypothesis of cause, 
expert testimony was presented to the 
effect that the Bureau of Mines had 
tested flashlights and their switches 
and had determined that the opera- 
tion of the switch on a two-cell light 
could not ignite petroleum vapor. The 
report of this research was made part 
of the 
tiate this fact, a professor of electrical 


record. To further substan- 
engineering repeated the classical ex- 
periment in court. By constantly add- 
ing cells in series, he proved that it 
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took at least eight such cells to pro- 
duce a spark hot enough to ignite 
petroleum vapors. Further testimony 
was to the effect that the so-called 
“approved” flashlight was provided 
with a lamp-ejecting device that oper- 
ated only when the cover glass was 
shattered, to keep the bulb from 
breaking. It had no other safety fea- 
tures. 


All of this testimony was directed 
at disproving the alleged cause of the 
fire. Now came the second step, to 
suggest a more plausible reason, not 
within the control of the defendant’s 
driver. This was also done by expert 
testimony, to the effect that the con- 
ditions present at the time of the fire 
had set the stage for a static spark 
ignition. These conditions were: high 
atmospheric temperature, extremely 
low humidity, and the absence at the 
plaintiff’s loading rack of any bond- 
ing or grounding device for neutral- 
izing the static charges always gener- 
ated when trucks are loaded through 
open hatches. In the opinion of the 
expert, this fire was a perfect exam- 
ple of a static ignition, rare in occur- 
rence, but well recognized as a hazard 
While it 


added nothing to the defense under 


in the petroleum industry. 


the allegation of negligence, this tes 
timony did answer the question which 
must the 
judge who was hearing the case with- 
out a jury: “Well, if it the 
flashlight, what could have caused the 
fire ?”’ 


have been in the mind of 


wasn’t 
To qualify himself on the sub- 


ject of static ignition of tank trucks, 
the expert, in addition to his educa- 


tional background, recited a year-long 


research into this very subject, in- 
volving hundreds of field tests under 
conditions of extreme heat and low 
humidity. At the was 


probably the best informed man in 


moment, he 


the country on this subject. Whether 
he convinced the judge is not known; 
he must have impressed the plaintiff's 
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counsel, who at that point made a 
satisfactory offer of settlement. 


In some cases the prospective ex- 
pert witness may have been the inves- 
tigator of the incident on which the 
action is based. He will therefore 
have personal knowledge of the ele- 
ments of the case long before the 
attorneys are preparing for trial. In 
his report of investigation he may 
have reached some conclusions as to 
proximate cause that are adverse to 
the interest of his client. In that case 
his duty is clearly to advise the attor- 
neys of any weakness in their posi- 
tion. An atmosphere of complete 
candor is essential, for a competent 
investigation may often prove to be 
a sound basis for settlement. Only 
if the investigator has come up with 
a conclusion that he can wholeheart- 
edly support in his client’s interest, 
should he be produced in court. 


No expert witness should act as an 
obvious partisan or advocate of his 
client. He should his conclu- 
sions, based on scientific knowledge 
and physical laws as he has learned 
them in his academic and _ practical 
experience. He 


State 


should relate them 
conclusively to the evidence and the 
issues before the court. And finally, 
he should defend them dispassionately 
and without 
amination. 
and after an expert has made a care 
ful presentation under direct exami 
nation, it takes great patience and no 
little skill to defend his conclusions 
the attack of a 
cross examiner. Here the honesty of 
his direct examination 
stand him in good stead 


under 
But witnesses are human, 


rancor CrOss-ex 


against competent 
will 
; Many attor 
neys as a matter ot practice reserve 


answers 


their cross-examination of experts for 
those who have obviously been un 
ethical or partisan under direct exam 
ination. 


In a case where there were three 


antagonistic defendants, it was inter- 
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esting to see the differing attitudes 
toward cross-examination displayed 
by their respective attorneys. Mr. A. 
obviously believed it was smart to 
pass, and asked no questions. Mr. B. 
asked only a few, in a pleasant and 
conciliatory tone, all tending to em- 
phasize the implications of negli- 
gence with respect to the other two 
defendants. Mr. C. spent the better 
part of an afternoon trying to get in 
his defense in the guise of cross-ex- 
amination. He asked the witness to 
read aloud marked paragraphs from 
textbooks not yet admitted in evi- 
dence, then asked him if he did not 
agree with the author’s conclusions. 
He was stopped in this line by objec- 
tion that it was not proper cross-ex- 
amination. He then asked specific 
questions about the making of cast 
iron, each prefaced with the opening 
phrase, “Is it not true that e 
He called this testing the witness’s 
qualifications, When it was pointed 
out that the witness had not qualified 
as a metallurgist, the judge finally 
bore down on him and stopped the 
performance. Little was gained and 
much time was lost. 


Undue partisanship may easily lead 
to plain unethical practice. In listen- 
ing to a retired oil man testify that 
the construction of a proposed oil 
plant would endanger the community, 
an interested spectator recalled read- 
ing a diametrically opposite opinion 
by the same engineer in a case in an- 
other state, some years before. He 
passed this information on to oppos- 
Within three days the 


expert was recalled to the stand and 


ing counsel. 


thoroughly impeached by having his 
testimony in the first case read into 
the record. This prov ed to be his last 
job as an expert witness. 

witness is 


\s a rule, if an expert 


honest and competent, he will enhance 


the validity of his direct testimony 


witness 
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was asked under cross-examination if 
he had ever conducted any experi 
ments that gave results identical with 
the case in point. He stated that one 
of his experiments or tests had inad 
vertently resulted in such an explo- 
sion. He asked to be allowed to explain 
his answer and over the objection of 
counsel was allowed to tell the story. 
It was a rather elaborate test involv 
ing liquefied petroleum gases, which 
were allowed to escape under what 
were thought to be controlled and 
safe conditions. Some of the gas had 
accidentally reached an unsuspected 
source of ignition (a small trash fire) 
and the test had almost ended fatally 
for all concerned. The witness could 
have told this story under direct ex 
amination, but it was far more effec 
tive coming in as it did. 


Some attorneys seek to disparage 
opposing expert witnesses’ qualifica 
tions and others go to the opposite 
extreme and try to keep out a recital 
of their educational and experience 
background. 
flatteringly said, “We are quite willing 
to stipulate that the witness is quali- 
fied.” To this the attorney who was 
presenting me replied, “I am aware 
that counsel knows this witness even 


Opposing counsel very 


better than I do, having used his serv 
ices in a number of cases. But unless 
the jury and your honor hear his 
qualifications, how can they give 
proper credence to his testimony?” In 
my experience the proper place and 
time to question the witnesses’ quali 
fications is on cross-examination, and 
then only if he has obviously gone 
out on a limb, so to speak. Sawing 
off the limb behind him is just what 
he deserves. 

The expert witness has_ special 
privileges not allowed the ordinary 
witness. In addition to describing 
what he has seen in his investigation, 
he may draw conclusions and express 
his opinion. In some states there are 
special statutes applying to the use of 
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experts, and where this is the case 
the witness should certainly be famil- 
iar with them, and be governed ac- 
cordingly. The most useful privilege 
of the expert is that of explaining his 
answers, if he feels they have been 
misunderstood or have not been in 
sufficient detail. Attorneys are apt to 
comment on a damaging statement in 
such a way as to try to nullify it, 
while seeming to ask another ques 
tion. A competent witness will in such 
a situation ask of the judge the right 
to explain his answer, pleading that it 
is apparent from counsel’s comment 
(or question) that the witness has 
failed to make his meaning clear. 
Where the usual witness may be held 
to a “yes” or “no” answer, the expert, 
even if he has made such a categori 
cal reply, can claim the privilege of 
explaining it almost ad infinitum, and, 
to the examiner, probably ad 
nauseam, An expert who doesn’t know 
his rights and does not take full ad- 
vantage of them has poorly 
trained for his highly specialized job. 


cross 


been 


The expert witness learns by ex 
perience, but he can also be taught 
many things by a competent trial 
lawyer. When I was being prepared 
for my first experience in court, my 
mentor was an outstanding member 
of the bar who had once taught court 
room practice. For one whole week 
end, in a small country hotel suite, 
he asked questions and criticized my 
answers, both as to diction, meaning, 
Finally, when I had con 
cluded that his confidence in me was 


and voice. 


about as low as my own, he summed 
it all up: “I don’t mean to tell you 
what you must say, but how you must 
say it to make it effective in this case. 
[ must know in advance what your 
answers will be, so that I can examine 
you intelligently. Remember, you 
know more about the facts than any 
one who will question you, including 


me. Tell what you know for sure and 


say it firmly, unhesitatingly, and in a 
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voice that carries to the back of the 
room. If you don’t know the answer, 
be honest and say so. They cannot 
cross examine you on that! No man 
can answer all questions and only a 
damn fool will try. When it comes to 
cross-examination, you will be on 
your own. Be brief in your answers 
to questions. Don’t volunteer, but be 
sure you are understood. If there is 
any question in your own mind that 
you haven't understood, then 
ask for the right to explain.” 


been 


Judges sometimes examine wit 
nesses, especially in cases where there 
is no jury. They may even ask ques 
tions that go to the very issue of the 
case, questions which attorneys avoid, 
but hope the witness will volunteer 
to answer. In an admiralty case that 
had dragged on for several weeks, a 
wooden ship had been lost in a fire 
while taking on some gasoline fuel 
for its auxiliary engines. Negligence 
was charged against the oil company 
delivering the fuel, specifically in fail- 
ing to provide against static electric 
sparks. that the 
fire had started in the engine room 


The evidence was 
just as the fueling operation was end 
ing. The engineer had ordered more 
gasoline than his tank would hold, 
and it had overflowed. A long pro 
cession of experts had testified that 
ignition could have come from a static 
spark, since there had been no at 
tempt made to protect against such 
an event. In rebuttal, a fire protection 
expert was put on the stand and ex 
amined The 
judge then turned to the witness and 


and examined. 


Cross 


BENEFIT PAYMENTS 


said, “I am going to ask you a ques- 


tion which none of these attorneys 


could ask you because it goes to the 
Do 
you, on the basis of your education 
and practical experience, believe that 
the fire on this ship was started by a 


issue which I alone must decide. 


static spark?” The witness answered, 
“No, this tank of gasoline ran over 
within ten feet of a lighted donkey 
boiler. I would never even look for 
a static ignition in the presence of an 
open flame.” Neither side asked the 
witness any more questions. The de- 
cision finally went to the defending 
oil company. 

The common, garden variety of fire 
protection expert, who is called be- 
cause of his special knowledge in a 
narrow 
his vast 


field, rather than because of 

scientific education, 
times has an advantage over the so- 
called super-expert, 


some- 


He can be more 
easily understood. He is apt to speak 
federal 
case heard without a jury, a flock of 
scientists, all with many degrees, had 
taken the stand for plaintiff. They 
had used long words, higher mathe- 
matics and charts, and in general had 
talked in Ph. D’ese. When defendant 
put on a fire protection engineer in 
rebuttal, the judge looked at the card 
that the witness had handed the re 
porter. Then he 


the common language. In a 


the witness, 
sotto voce, “Are you another expert ?” 
“No,” the the same 
conspiratorial tone, “Just an engineer 
who has run after fire engines all his 
life.” “Thank God,’ answered the 


[The End] 


asked 


said witness, in 


judge. 


From the start of 1951 through year-end 1960, benefits paid under 
life insurance and annuity contracts to policyholders in the United 
States amounted to $34.1 billion, increasing during the ten-year period 
by an average annual rate of 8.4 per cent, reported the Institute of 


Life Insurance. 


During 1960 alone, $4.8 billion was paid in living 


benefits to residents of the United States, up 7.9 per cent from 1959. 


Expert Witness 
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Who, When and How to Sue 


in Airline Crash Cases 


By LEE S. KREINDLER 


The author is a New York attorney. He presented this paper 
at the 84th annual meeting of the American Bar Association, 
Section of Insurance, Negligence and Compensation Law. 


EPRESENTING THE PLAINTIFF we are faced with a crush- 

ing responsibility. The airplane has crashed. There are no 
survivors. The evidence of specific mechanical failure is questionable. 
Indeed, respectable expert opinion disputes it completely, if not 
conclusively. The aircraft was less than 100 hours old, freshly certifi 
cated as “airworthy” by the Federal Aviation Agency. The crew was 
experienced, properly certificated for the flight, and, “above average” 
in all respects.’ The Civil Aeronautics Board investigation reveals no 
evidence of improper maintenance. 


Absence of Privity 

We are retained as counsel by a responsible attorney who has 
brought an action on behalf of Mrs. John Q. Passenger, widow and 
Executrix of the Estate of John Q. Passenger, deceased, against 
XYZ, the airline on which he was a passenger and Acme Aircraft 
Company, Inc., the manufacturer of the airplane. We now represent 
Mrs. Passenger and her three small children and we are conscious of our 
responsibility to provide for their welfare and set their future standard 
of living. We see that our forwarding attorney has alleged negligence 
against both XYZ Airline, and Acme Aircraft, and a second claim 
against Acme for breach of warranty. Our first problem is a motion 
by Acme to dismiss the second claim because of the absence of con- 
tractual privity between Mr. Passenger and Acme, 


Airline’s Negligence 

At this point it might be well to back off a few steps and take a 
broader view of what has happened so far. Not that we want to 
criticize. Our forwarding lawyer has done a competent job and has 
done what most good attorneys would have done with this difficult 
situation. But has he done all that could have been done, and has 
he done it right? 


1TIn airline crashes the crews are always “above average.” Indeed the 
safest thing an airline passenger can do is fly with a below average crew. 
They never have accidents. 
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one 
Air- 
held 
to the highest degree of care, at least 
in the state where the accident hap- 
pened. 


On its face our problem is 
of enormous difficulty. XYZ 


lines, as a common carrier, is 


But it was operating a new 
airplane which it properly maintained, 
and the accident was apparently caused 
by a mechanical defect with no evi 
dence that XYZ could have discovered 
XYZ 
is universally held not to be an in- 
surer of safety. Its duty is to exer 
cise the highest degree of care under 
the But that is all! 
the 
distinct possibility of there being no 
negligence on the part of the airline. 
Indeed, it even presents the possibility 
of there being 
part of Acme. 


it in the exercise of such care. 


circumstances. 


Our problem case _ presents 


no negligence on the 
This was an airplane 

No one would 
gest that our great aircraft industry 
stop in its tracks and satisfy itself 
with what has been. It must and 
should advance, and it must not be 
penalized for errors in design that 


of new design. sug 


could not have been understood until 
this accident happened. Acme may 
have properly designed and built this 
plane, in the light of the information, 
knowledge, and experience existing at 
the time. Thus its conduct may have 
been consistent with the then state of 
the art, and consequently not negligent. 

Acme Aircraft may not be liable 
for breach of warranty, either, as we 
shall later attack the 
motion addressed to privity. 


see when we 


In short, in its present context, this 
is a case we could lose! 


Res Ipsa_ Loquitur 
Taking a further look at the lia- 
bility for negligence of XYZ, we con- 


* McLarty, “Res Ipsa Loquitur in Airline 


Passenger Litigation,” 37 Virginia Law Re- 
view 55 (1951). 

® DeVito v. United Air Lines et al., 3 CCH 
AviaTIon LAw Reports 17,581, 98 F. Supp 
88 (DC of N. Y., 1951). 


How to Sue 


sider the possible use of res ipsa 
loquitur in this situation. We know 
that res ipsa has had a spotty history 
in airline cases.” It is difficult enough 
to make res ipsa loquitur work when 
we have a simple case of exclusive 
control against an airline. How will 
the jury react to it when we allege 
negligence as well as breach of war- 
ranty on the part of the manufacturer? 
The res ipsa inference arises from the 
basic facts that the accident probably 
wouldn’t have happened unless some- 
one was negligent, and the only people 
involved in the picture 
ployees of the airline. 


were em- 
But we have, 
through joining the manufacturer, as- 
serted the fact that people other than 
those employed by XYZ were very 
much involved! The jury is not 
likely to buy res ipsa against the air- 
line in these circumstances. 


Breach of Warranty 
we wonder if our forward 
ing attorney hasn’t made two mistakes. 


In short, 


First, it may have been a mistake to 
join Acme, the manufacturer, at all. 
This would seem to be clearly so 
unless the privity question on breach 
of warranty against Acme is going to 
The law is 
clear that reliance on the good reputa- 
tion of the 
fense to an 
almost as 


be decided in our favor. 
manufacturer is no de- 
airline * and the law is 
that the airline is 
liable for any defect that could have 
been discovered in the exercise of the 


clear 


highest degree of care either by it or 
by the manufacturer itself. Thus, so 
far as negligence is concerned, and in 
the absence of specific evidence of negli- 
gence on the part of the manufacturer, 
we are about as well off proceeding 
against the airline alone. And, by 


‘DeVito v. United Air Lines, cited at foot- 
note 3. Curtis v. Rochester & Syracuse Rati- 
road Company, 18 N. Y. 534 (1859); Hege- 
man v. Western Railroad Corporation, 13 
N. ¥..9 (1855). 





not diminish the 
force of our res ipsa loquitur inference 
against the airline.° 


doing so, we do 


Were there evidence of particular 
fault on the part of the manufacturer 
we would, of course, want Acme in 
the lawsuit, but in the 
such proof our over-all chances of 
seem better with the airline 
alone, and a strong argument on ex- 
clusive control, res ipsa loquitur, and 


6 


absence of 


success 


the “highest degree of care.’ 

Secondly, although the thought 
might appear radical to some, we 
think our complaint should assert a 
claim for breach of warranty against 
the airline. Specifically, we would al 
lege breach of express and implied 
the 


warranties of airworthiness of 


the airplane. 

We are not suggesting that airlines 
be insurers. They should not be liable 
for intentional bombing or sabotage 
accidents, like the Graham accident 
in Colorado. But they are, or should 
be, guarantors of the safety or air- 
worthiness of their equipment. Un 
less they are, in cases like this one, 
where no specific evidence of negli- 
gence has been uncovered, the entire 
cost of the death of Mr. John Q. Pas- 
senger will be borne by Mrs. Pas 
senger and the children. As between 
and XYZ Air 


lines on the other, the risk of using 


them on the one hand, 


an unairworthy should be 


on re EM 


airplane 


°*Under the law of most states a plain- 
tiff has the benefit of res ipsa loquitur even 
while proving specific negligence and causa- 
tion. See Citrola v. Eastern Airlines, 264 
F. 2d 815 (CA-2, 1959). 

*The manufacturer, of held 
only to the standard of ordinary or reason 


course, is 


able care 

*See Stiles v. National 
Supp. 125 (DC of La. 
F. 2d 400 (CA-5, 1959) 
refers to “airworthiness” 
the admiralty warranty of seaworthiness. 
Fixel: The Law of Aviation, 
Ch. 7, Section 6, where it is stated: 
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Airlines, 161 F. 
1958) aff'd 268 
where the court 


as being akin to 


See also 


While the question does not appear 
to have been raised in any reported 
case, intensive looking will reveal au- 
thorities for the proposition that XYZ 
Airlines may be liable for breach of 
warranty.’ There may well be an 
implied warranty of airworthiness, 
and express warranties flowing from 
such sources as airline advertisements, 
passenger public relations manuals, 
and so forth, 


Privity Requirement Uncertain 


But our first problem is Acme’s 
motion to dismiss, for lack of privity, 
our claim of breach of warranty against 
it. Again we lean back, wax philo- 
sophical, shake our heads, and recog 
nize the myriad of problems presented. 
First, what law applies? In a series 
of cases in federal court, New York, 
a competent judge faced this problem 
and perfunctorily assumed that the 
law of the place of the accident gov- 
erned.* He blandly cited a famous 
New York which was not a 
warranty case at all, but dealt with 
The principles pronounced 


. 9 
Case 


negligence. 
there are applicable to breach of war 
ranty if breach of warranty is a tort. 
But if it is a wrong arising out of the 
law of sales or contracts, the negli- 
gence conflicts rule would not apply 
and the law of the place of the ulti 
mate sale would be effective—to de 
privity. 


termine such 


The decision of the competent New 


questions as 


York judge may have been right, 


“There is an absolute liability on the 
part of 


an owner to furnish an airworthy 
This applies not only to construction, 
but also to inspection, maintenance, and 
The craft should be in a fit 
repair, equipment, crew and in all 
respects, to encounter the ordinary 


craft 
repair. state 
as to 
other 
perils of a contemplated voyage.” 

* Middleton v. United Aircraft 
AVI 17,975 (DC of N. Y.,, 
v. Braniff Airways, Inc., 6 Avi 
of N. Y., 1960); and Conlon v 
Aviation Corporation, 6 AVI. 
of N. Y., 1960). 

*Poplar v. Bourjois, Inc., 298 


( ‘orp < 6 
1960); Stegel 

17,978 (DC 
Re public 
17,982 (DC 


N. Y. 622. 
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since breach of warranty, historically 
and by reason, is probably a violation 
of a duty created by law, rather than 
by contract; but the question merits 
more serious consideration. 

Having concluded, however (and 
manner), that the law of 
State X governs, we find that the last 


in some 
decision on the question of a privity 
requirement in a breach of warranty 
section against a manufacturer was 
fifteen years ago, at which time the 
Supreme Court of State X held that 
privity was essential. This 
the breach of war 
ranty question against John Q. Pas 
senger, were it not for what we find 
when we Shepardize that case. It 
seems that in 1960 a similar case was 
presented to the Supreme Court of 
New Jersey, which had always held 
privity to be essential. In 1960, how 
ever, New Jersey sharply 


would 


seem to resolve 


reversed 
itself, holding that the privity require- 
ment historically wrong and 
socially obnoxious, and, as a matter 
of public policy, among other things, 
wouldn’t be enforced.*° Furthermore, 
the number of states in which privity, 
formerly required, is being dropped 


was 


as a requisite for breach of warranty 
is increasing rapidly.” 

We are left with the sinking reali 
zation that 
finally know if privity is required in 


the only time we will 


our case is when the highest appel 
And all that court 
can do is guess what the Supreme Court 
of State X would do with our 

\ssuming that Acme’s 
that warranty 
Acme is out of the case and 


late court tells us. 


case! 
motion 1s 


successful, breach of 
against 
that we proceed only on negligence 
against XYZ and Acme, what must 
we do to adequately discharge our 
burden as plaintiff’s attorneys? 

[ think the answer lies in plenty of 
perspiration and digging. We simply 
must find more facts about both neg 


” Henningsen v. Bloomfield Motors, 32 N. J. 
358, 161 A. 2d 69 (1960). 


How to Sue 


and causation. The Civil 


Aeronautics Board has discharged its 


ligence 


duty to the public, in determining 
probable cause, but it has only given 
us start in this case. We 
carefully examine the maintenance 
records on this airplane, paying par- 
ticular attention to control 
We must examine 
records and question employees of 
both XYZ and Acme on control sys- 
tem problems with this type or model 
airplane. Problems with other air- 
craft may provide leads to conditions 
on this plane. 


a must 


system 


problems. also 


And, of course, we must explore 
the operational phases of this acci 
dent, and, particularly, the failure of 
the crew to respond more quickly to 
the emergency. The failure of the 
crew to take the best course of action, 
when faced with a sudden emergency, 
may not have been negligent, but a 
failure on the part of the XYZ Com 
pany to provide sufficient information 
and training to its crew may not only 
have been negligent, but may be far 
more acceptable to the jury. 

Dig, we must, as the electric com- 
panies sometimes say; but a word of 
restraint must be added. As a plain- 
tiffs’ lawyer I am sometimes embar- 
rassed by the irresponsible shotgun 
of my brethren. 
“Hit ‘em with interrogs” is the order 


approach of some 


of the day whether the “interrogs” 
have anything to do with the acci- 
dent, or not. One lawyer I’ve heard 
of prides himself on having a collec- 
tion of a few thousand interrogatories 
on hand which he uses in every case. 

A plaintiff's lawyer, in one of these 
cases, has a very serious duty, and an 
awesome responsibility, if you stop 
to think about it. But this is not an 
excuse for irresponsibility. The air- 
line has sustained a grave injury too, 


in the crash. Its personnel understand 


' Cases cited at footnote 8. 





they will be questioned many times, ager succinctly put it. And some- 
and their records will be, rightfully, times we have not been fair. 

examined and re-examined. But the The liability problems presented by 
airline and its insurers and lawyers an airline crash case can be difficult, 
have the right to expect that what is frustrating, and perfectly fascinating. 
done is done with reason, and within’ They call for, indeed they demand 
the bounds of propriety. “It should _ skill, patience, understanding and rea- 
be fair,” is the way one claims man-_ sonableness. [The End] 


INSURED LEGAL OPINIONS 
By Louis M. Brown, Beverly Hills, California 


(Reprinted from the July-August, 1961 issue of the 
Journal of the State Bar of California.) 


Prior to about 1880 the purchaser of real estate received, in addi- 
tion to a deed, an abstract of title and a lawyer’s opinion. In the 
latter part of the 19th century, the practice of insuring that legal 
opinion commenced. Now, in California and elsewhere, title insurance 
has replaced the legal opinion. 

As compared with an abstract and opinion, the title policy offers 
greater protection and security to the buyer/owner of real property. 
Preventive law strives for means to give to clients maximum legal 
protection so that title insurance is an illustration of a valuable pre- 
ventive law device. 

The question here raised is whether it is beneficial and possible 
to expand the notion of the insured legal opinion. It may be possible 
(if it is not already a fact) that insurance can be procured to support 
the exclusive ownership of items of personal tangible or intangible 
(patents, trade marks) property. 

We lawyers constantly give our clients our opinions concerning 
their legal positions. Clients act on the basis of such opinions. But 
such opinions are not insurance. Diligent counsel, fortunately, are 
not liable for an erroneous opinion. 

From the preventive law point of view, it is proper to inquire 
whether a method should be found to enable clients to insure the legal 
opinion of counsel. In a limited kind of way, legal definiteness 
analogous to insurance can be obtained for a client through some 
existing procedures. A judgment in a declaratory relief action func- 
tions as an insured legal opinion. A ruling issued by Internal Revenue 
Service is likewise “insurance.” 


The purpose of this short statement is not to offer a solution to a 
preventive law suggestion. Rather it is to point out a possible pre- 
ventive law technique which deserves study and discussion. Should 
the notion of the insured legal opinion be expanded? Should insurance 
be available at a premium to insure legal opinions? What opinions? 
Are there kinds of such insurance, in addition to title insurance. now 
available? Can the areas of such insurance be expanded? What sort 
of a tool is an insured legal opinion? These are some of the questions 
that can be asked. What are the other questions? And what are the 
answers? 


1LJ— October, 1961 





Who May Be at Fault 


for an Airline Crash 


By J. PAUL COIE 


The author is an attorney in Seattle, Washington. He presented 
this paper at the 84th annual meeting of the American Bar Asso- 
ciation, Section of Insurance, Negligence and Compensation Law. 


T THE OUTSET, this defendant has moved to dismiss the plain- 

tiff’s second cause of action which asserts that the manufacturer 
expressly and impliedly warranted to all passengers on the aircraft 
that it was free from hidden defects and dangers and was of merchant- 
able quality and fit for the intended purpose. 


The simple answer with respect to any claim of an express war- 
ranty is that the airplane manufacturer made no such promise directly 
to plaintiff’s decedent . Absent such a promise, express warranty fails.’ 


Some cases have allowed recovery upon the theory of express 
warranty where the purchaser has relied upon representations made in 
advertisements, brochures or labels.? If the plaintiff is relying upon 
advertisements by Acme, the proof fails to show that plaintiff's de- 
cedent had knowledge of such advertisements and acted in reliance thereon.* 


Any contention that the passengers aboard the airplane are third 
party beneficiaries of the express warranty made by the manufacturer 
to the airplane purchaser has no validity. Such express warranties 
are normally meticulously spelled out, have both a time and mainte- 
nance factor, are confined to replacement of defective parts upon its 
return to the manufacturer, and specifically exclude all implied war- 
ranties. Thus, if the passenger seeks to recover on express warranty, 
based on the contract language, that very language would prevent 
recovery for wrongful death. Moreover, if the passenger was such 
a beneficiary of warranties made by the manufacturer, he would be 
precluded from contending that a cause of action exists on implied 
warranties. 


*4 Corbin, Contracts, Sec. 778 (1951). 
* Burr v. Sherwin Williams Company, 3 NEGLIGENCE Cases (2d) 647, 42 Cal. 
2d 682, 268 P. 2d 1041 (1954); Baxter v. Ford Motor Company, 168 Wash. 456, 
12 P. 2d 409 (1932); Freeman v. Navarre, 5 NEGLIGENCE CAses (2d) 491, 47 Wash. 
2d 760, 289 P. 2d 1015 (1955). 

*46 Am. Jur. Sales, Sec. 314 (1943). 


Fault for Airline Crash 





This leads to the second portion of 
the manufacturer's motion to dismiss, 
based upon implied warranties. Con- 
ceding that many jurisdictions have, 
by resort to either legal fictions or 
forthright eliminated the 
so-called privity of contract doctrine, 


abolition, 


nevertheless the majority of jurisdic 
tions today, except for certain well 
recognized exceptions not here relevant 
(such as food for human consumption, 
etc.), do require privity of contract. 
Even in those cases and jurisdictions 
which permit recovery by the remote 
consumer, there is in fact a sale and 
the purchaser or his immediate family 
is allowed recovery on the basis of an 
implied warranty. It must be remem- 
bered that an implied warranty being 
imposed by law had its origin in the 
field of sales. the passenger 
does not purchase an airplane. 


Here, 


The passenger is not a member of 
the 
family.” In a 


the purchaser’s family, nor of 
airline’s “industrial 
recent California decision, the court 
did require privity in a suit involving 
injury to an employee resulting from 
a defective grinding wheel.* The court 
perhaps went far afield in treating 
this employee as a member of the 
“industrial family” of the employer- 
purchaser, thereby finding the requisite 
privity. Even in recent cases where 
the remote purchaser has been per- 
mitted to sue the automobile manu- 
facturer, there was in fact a sale.® 
The theory, 
either express or implied, in a wrong- 
ful death aircraft 
manufacturer is a new approach. The 


breach of warranty 


case against an 
first recorded case appeared only two 
years ago.® If this new theory has 
an analogy, it is its similarity to res 


ipsa loquitur as used against the 


carriers. 

Under a warranty theory the manu 
facturer is liable without fault. He 
has lost state of the 
art, standard of care and the reason 


his defenses of 


able vigilance implicit in certification 
by the federal government. 

This 
tended to a case with which we are 
here concerned. Judge Steuer, in the 
case of Goldberg v. United Air Lines,’ 


doctrine should not be ex 


said: 

“Tt must be conceded that the efforts 
to extend the doctrine of liability for 
breach of warranty, proceeding, as 
they do, on emotional rather than 
logical grounds, situations 
which are not easily resolved by rea- 
Basic principles are lost sight 


produce 


son. 
of or ignored. The consequences may 
be self defeating.” 

A manufacturer should not be held 
to be an insurer. An airplane manu- 
facturer should and is held to a high 
degree of care and those within the 
orbit of foreseeable harm are provided 
an adequate remedy on traditional 
grounds of negligence. 


A wrongful death action should not 
lie for breach of warranty. In our 
hypothetical jurisdiction it must be 
assumed that the wrongful death act 
is drawn in words similar to those 
used in the majority of our states. 
The following, or their equivalents, 
are the words usually found in such 
acts: “Death must be caused by a 
wrongful act, negligence or default.” ° 
A reasonable interpretation of these 
words indicates that the death must 
be culpably caused. As stated previ- 
ously, warranty liability is a form of 
liability without fault. I submit that 





* Peterson v. Lamb Lumber Co., 54 Cal. 
2d 339, 353 P. 2d 575 (1960). 


°General Motors Corp. v. 
S. W. 2d 655 (Tenn., 1960). 


Dodson, 338 


* Dutton, et al. v. Sikorsky Aircraft, et al., 
6 CCH Aviation LAw Reports 17,454, 24 
F. R. D, 514 (1959). 

7199 N. Y.-S. 2d 134, 136 (1960). 

*2 Harper & James, Torts, Sec. 
(1956). 


24.3 
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Conceding that many jurisdictions 
have, by resort to either legal fictions 
or forthright abolition, eliminated 
the so-called privity of contract doc- 
trine, nevertheless the majority of 
jurisdictions today, except for certain 
well-recognized exceptions do require 
privity of contract, says the author. 


« 
under the above language liability 
for death caused by a non-negligent 
breach of legal duty cannot be im 
posed. 


It must be remembered that actions 
for wrongful death are purely statu 
tory. Unless and until legislatures 
amend survival actions to eliminate 
negligence, courts should not legis 
late. This is precisely what the plain- 
tiff seeks to have this court do. The 
proof here fails to anything 
approaching reliance upon collateral 
representations which might be con- 


show 


sidered an express warranty. If it 
be urged that the plaintiff's decedent 
was a third party beneficiary of the 
warranties running to the airline, the 
restrictions must be accepted and this 
the plaintiff does not seek to do. The 
citadel of privity should not be breached 
to impose liability without fault upon 
airplane manufacturers. The state of 
the art is truly a necessary defense to 
national wel- 


encouragement of the 


fare. A sharing of the wealth by 
* Admittedly, in a few recent cases con- 
struing, respectively, the death 
California, Texas, Michigan and the federal 
Death on the High Seas Act, motions to 
dismiss the warranty counts were not granted 
Hinton, et al. v. Republic Aviation Corpora- 
tion, 6 CCH Aviation LAw Report, 17,802, 
180 F. Supp. 31, (DC of N. Y., 1959); 
Siegal, etc. v. Braniff Airways, Inc., et al., 
6 CCH Aviation LAw Reports 17,978 (DC 
N. Y., 1960); Conlon v. Republic Aviation 
Corporation, 6 CCH Aviation LAw Reports 
17,982 (DC of N. Y., 1960); Middleton vw. 
United Aircraft Corporation, 6 CCH Avta- 


acts of 
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judicial fiat should be discouraged. 
The motion to strike the second cause 
of action should be granted.® 


Plaintiff's and Cross-Complainant's 
Claim of Negligence 

The plaintiff, of course, relies on 
the doctrine first enunciated in Mac- 
Pherson v. Buick Motor Co.2° How- 
ever, neither this case nor the subsequent 
have held the manufacturer 
to be an insurer of its products. 
The manufacturer is under a duty 
commensurate with the recognizable 
risk of harm. It may even be said 
that an airplane manufacturer is re- 
quired to exercise meticulous care. 
However, the standard imposing lia- 
bility is failure to exercise reasonable 
care in the design and manufacture 
of an airplane.” 


cases 


Vrooman v. Beech Aircraft Corp. 
was an appeal from the dismissal of 
a complaint alleging negligent repair 
of an aircraft. The Tenth Circuit 
commented on the manufacturer’s 
“duty to make [its product] carefully,” 
as required by the MacPherson case, 
stating: 

“Foresight of consequences creates 
a duty, the violation of which is an 
actionable wrong. The range of duty 
is measured by that which should be 
reasonably anticipated or foreseen. 

“The question then is whether the 
airplane was defectively made or re- 
paired, and if so whether the manu- 


facturer or repairer had knowledge of 


rion LAW Reports 17,975 (DC of N. Y., 


1960). However, in Connecticut privity 
was found necessary and the warranty count 
dismissed. Dutton, etc. v. Sikorsky Aircraft, 
6 CCH Aviation Law Reports 17,454, 24 
F. R. D. 514 (1959). The law today re- 
mains that in the majority of United States 
jurisdictions privity of contract is an essen- 
tial prerequisite to recovery on the theory 
of breach of implied warranty. 

*217 N. Y. 382, 111 N. E. 1050 (1916). 

“ Restatement, Torts Secs. 395, 398 (1934). 

* 183 F.2d 479 (CA-10, 1950). 
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the probable danger of such defects 
and could have reasonably foreseen 
or anticipated the consequent harm to 
this appellant.” ™ 


The CAB report of its findings is 
not evidence and its 
use is prohibited.’* The rationale of 
the statute is said to be to prevent 
the injection of opinions and conclu- 
about possible causes of the 
accident or the defendant’s negligence. 
In fact, such report is hearsay.2°> We 
may assume for the purposes of this 
case that CAB investigators will either 


admissible in 


sions 


be deposed or produced as witnesses 
to then testify concerning facts only 
and not opinions or conclusions. 


According to the objective facts, 
the wreckage distribution and impact 
damages suggest that control of the 
aircraft was completely lost seconds 
before impact with the ground. This, 
however, does not prove the source 
or the reason for loss of control. Tes- 
timony also demonstrates that there 
were areas in the vicinity of the crash 
and along the flight path that were 
suitable for an emergency landing. 
There is conflicting expert opinion of 
mechanical failure of the elevator con- 
trol, but by the impact 
damage the experts cannot be positive. 
If it be assumed that the pilot experi- 
enced difficulty in the operation of 
the elevator controls, and such notice 
is indicated by the observed erratic 
course, prudent conduct required him 
to land at the first opportunity. Diffi- 
culty with elevator controls is well- 
known by pilots to be a dangerous 
condition and a landing should be 
initiated immediately. Thus, if initially, 


reason of 


for whatever reason, there was a mal- 
function of elevator controls, the 
pilot’s unnecessary delay in taking 


emergency measures is the efficient 


proximate cause of injury to plain- 


* Case cited at footnote 12, at p. 481. 
*72 Stat. 781, 49 U. S. C., Sec. 1441(e) 
(1958). 
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tiff’s decedent for which the Acme 


Aircraft Company is not responsible. 


Even if the evidence was convinc- 
ing that mechanical failure of the 
elevator controls occurred, this alone 
does not impose liability on Acme for 
alleged negligence either in design 
or manufacture of this airplane. The 
evidence of failure of the elevator 
control is inconclusive. The 
plaintiff must show specific acts of 


most 


negligence in the design or manufac- 
ture in order to make a case against 
the airplane manufacturer. For all 
that appears in the evidence, the 
elevator could have been damaged 
while on the ground or the airplane 
could have been subjected to extra- 
ordinary maneuvers beyond its design 
capacity prior to experiencing the 
malfunction of the elevator controls. 
For example, the airplane may have 
encountered the phenomena of clear 
air turbulence. The airplane may have 
sabotage. The 

have become 


been subjected to 
pilot and crew may 
incapacitated. 

The fact that the maintenance rec- 
ord on this airplane established main- 
tenance to FAA standards or better 
does not demonstrate that the manu- 
facturer was negligent in either its 
design or manufacture of the airplane. 
The plaintiff cannot rely upon the 
doctrine of res ipsa loquitur because 

exclusive control 
The airplane had 


Acme was not in 
of the airplane. 

accumulated a 
flying hours, 

FAA certification, 
airworthiness. Defendant can estab- 
lish that it employed highly trained 
and competent engineers and tech- 
nicians and spent countless hours in 
designing and testing; that tests were 
of the kind customarily used in the 
industry, including fatigue and static 


number of 
with 


sufficient 
which, coupled 
demonstrated its 


* Universal Airlines v. ‘Bestere Air Lines, 
3 CCH Aviation LAw Reports 17,447, 188 
F, 2d 993 (1951). 
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testing. Defendant can prove that it 
acquired its components from reputable 
suppliers and tested such components. 
This, coupled with the extensive 
testing during FAA certification 
tests and customer acceptance flights, 
demonstrates the exercise of the metic- 
ulous care required of defendant. The 
cause of the accident is a mystery. 
The mere fact that an accident hap- 
pened is not evidence of negligence."® 


The plaintiff may possibly recover 
upon the doctrine of res ipsa loquitur, 
but this does not make a case of neg- 
ligence against Acme entitling XYZ 
to recover for any liability imposed 
by it. Moreover, 
highest degree of care to its passengers. 
A finding 
of liability against the airline does 
not prove that the manufacturer failed 


the airline owes the 


[t is virtually an insurer." 


to discharge its lesser quantum of 
care. 

The negligence of the pilot as agent 
of XYZ, consisting of his failure to 
make an immediate emergency land- 
ing, was the proximate cause, and 
because of such contributory negli- 
gence XYZ is barred from recovery 
against Acme. 


XYZ Airlines’ Claim 
for Breach of Warranty 

It is alleged that Acme has breached 
the purchase contract. If by ‘“‘express 
warranty” it is meant the warranty 
written into the sale contract between 
the manufacturer and the purchaser 
of the aircraft, it would not establish 
liability of defendant. Briefly, the 
standard written warranty in such 
sales contract is characterized as fol- 


lows: It is limited to the repair and 


** Simmons v. Gibbs Manufacturing Com- 
pany, 10 NEGLIGENCE Cases (2d) 965, 170 F 
Supp. 818 (DC of Ohio, 1959), 

"De Vito v. United Air Lines, 3 CCH 
AVIATION LAW Reports 17,581, 98 F. Supp. 
88 (DC of N. Y., 1951). 

*1 Williston, Sales, 
1948), Uniform Sales 


Sec. 
Act, 


239 (3rd 
Sec. 71; 


Ed., 
Pan 
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replacement of parts when returned 
to the manufacturer and upon a show- 
ing of reasonable proof that the defect 
is covered by the warranty; it has a 
time limit of both calendar and flying 
hours; usually the warranty is quali- 
fied by several important conditions, 
the plane must have been flown 
pursuant to applicable regulations, 
etc., and, lastly, the warranty, which 
usually runs some four to six pages 
in the contract, ends with a disclaimer 
of all other 
implied. 


> er 
C.. es 


warranties, express or 


Parties who are not in 
bargaining position may validly con- 
tract away any implied warranty, and 
the seller will not be held beyond 
the terms of the expressed warranties.** 
If the parties had clearly and explicitly 
provided for immunity from liability 
for the manufacturer’s ordinary neg- 
ligence, such a provision would be 
valid as between the parties.’® 


unequal 


Thus, if we assume in this case that 
the warranty provisions in the sales 
contract between XYZ and Acme (a) 
negated all implied warranties, (b) 
provided for the return of the defec- 
tive part, and (c) immunized Acme 
for its ordinary negligence, XYZ has 
no right of recovery over against 
Acme. On the other hand, if Acme 
is not contractually relieved of lia- 
bility for its negligence, then XYZ’s 
only right of recovery is based upon 
proof of ordinary negligence. 


Degree of Care 


The motion to dismiss the plain- 
tiff’s count based on warranty, both 
express and implied, should be granted. 
If liability without fault is to be ex- 


American World Airways v. United Aircraft 
Corporation, 163 A, 2d 582 (Del., 1960). 
Charles Lachman Company v. Hercules 
Powder Company, 79 F. Supp. 206 (DC of 
Penn., 1948); 6 Williston, Contracts, Sec. 
1751B (1938); Restatement, Contracts, Sec. 575 
(1932). (Some few jurisdictions hold such 
provisions void as against public policy). 
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tended to air travel, it should at least the airline. The standards of care 
be determined by legislative action differ. The airline is virtually an 
and not judicial fiat. insurer and a manufacturer is not. 

The plaintiff has not shown any There has been no showing, with the 
case for negligence against the manu-_ certainty which the law requires, of 
facturer. The manufacturer exercised negligence by the manufacturer of 
the degree of care which the law any defect in design, materials or 
imposes. installation. Moreover, the airline is 

The airline is not entitled to recover completely barred from recovery over 
over against the manufacturer merely by virtue of the contributory negli- 
because the plaintiff may recover from gence of its pilot. [The End] 


LIFE INSURANCE FOR THE BLIND 


Blind people in good health who are well adjusted to their 
handicap can now provide financial protection for their families and a 
secure future for themselves through life insurance on much the same 
basis as people with normal eyesight, reports the Institute of Life 
[nsurance. 

For many years, a blind person often had to pay a substantially 
higher premium for life insurance if he could obtain it at all. Buta 
large majority of life insurance companies are now issuing permanent 
policies to healthy, well-adjusted blind people at standard premium 
rates. In cases where an extra premium is necessary, the additional 
charge usually runs no more than about $2.50 a year for $1,000 of 
protection 

In rare cases, blind persons can also obtain term life insurance, 
modified waiver of premiums, in case they should develop a disability 
other than blindness in the future, and double indemnity in case of 
accidental death. These provisions, when available to blind people, 
generally involve higher than standard premiums. A life insurance 
policy taken out prior to becoming blind is not affected in any way. 

Life companies have liberalized their requirements for insuring 
blind people and are now issuing policies to many who might formerly 
have been considered uninsurable. 

These advances have made life insurance available to an increas 
ing number of the more than 350,000 blind people in the United States. 
However, more than half of the nation’s blind people are over 65 
years old and so are beyond the ages where life insurance 1s usually 
issued. Several major causes of blindness—including diabetes, cataracts 
and glaucoma—are diseases often associated with advanced age. 

Life companies usually consider a blind person “well-adjusted”’ 
if at least five years have elapsed since he became blind and if he is 
employed. A person who has been blind less than five years is usually 
charged an additional premium, but the extra charge is often dropped 
after the five-year period. 

The economic progress achieved by blind people means that they 
have a growing need to protect their families against the financial 
loss that would result from their death. The increasing availability of 
life insurance for blind people is helping them to meet that need. 
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NEGLIGENCE 


Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Illinois Scaffold Act Construed— 
Party “‘In Charge’”’ Liable 


In a review of the ruling precedent in 
Illinois, the supreme court declined to 
impose strict liability on property 
owners for injuries to workmen under 
the Scaffold Act, holding that it must 
now be shown that such owners had 
“charge of’ the activity at the site 
of the injury. 


The adjudication here brought about 
an attenuation of liability under the 
Illinois Structural Work Act (the 
Scaffold Act). Since both the plaintiff 
and the defendant to the present ac- 
tion cited the same precedent in sup- 
port of his case, the supreme court 
granted the petition in order to clarify 
the import of the statute. The rele- 
vant portion of the Act read: 

“9, Any contractor, 
contractor, foreman or other person 
having charge of the erection, construc- 
tion, repairing, alteration, removal or 
painting of any building... or other 
structure within the provisions of this 
act, shall comply with all the terms 
thereof .... For any injury to person 


owner, sub- 
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or property, occasioned by any wilful 
violations of this act, or wilful failure 
to comply with any of its provisions, 
a right of action shall accrue to the 
party injured for any direct damages 
sustained thereby.” 

The plaintiff was an employee of a 
had 
repair a freight dock on the premises 
of the defendant railroad. 


contractor who undertaken to 


The work 


was being done early in November, 


and there was snow and slush on the 
the 
were laying bricks from a scaffold ten 
The ladder to 
not nailed to it 


concrete floor where workmen 
feet off the ground. 
this scaffolding was 

although there was testimony that it 
was the custom of the bricklaying trade 
to do so. The plaintiff had mounted 
the ladder and almost gained the scaf- 
fold when the ladder slipped. He held 
on and fell with the ladder, face down 
on the concrete, sustaining a com- 
pressed fracture of several vertebrae 
and 
back. 
the defendant railroad present at the 
time of the accident, and the plaintiff’s 
employer was in complete control. A 
jury awarded the injured man $45,000 
as against the railroad, and the appel- 
late court reversed on the ground that 
the defendant had not been “in charge 
of” the bricklaying operation. 


permanent disc injuries in his 


There were no employees of 
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Both litigants invoked Kennerly v 
Shell Oil Company, 13 Ill. 2d 431 
(1958), in support of diametrically 
opposite interpretations of the Scaf- 
fold Act: the plaintiff averred that 
the case fixed an independent, non- 
delegable duty of compliance upon 
the owner of the property and upon 
each contractor engaged in the work, 


beyond the doctrine or respondeat 


superior and regardless of the exercise 


of control; the defendant cited the case 
as one which, by its fact stipulation, 
clearly demonstrated that compliance 
attaches to the party in charge of the 
operations at the site of the accident. 
The appellate court agreed with the 
latter opinion. Their position 
described by the present court as a 
distorted of stare 


was 


“new and 
decisis” 


concept 


“Tt is one thing to state that judicial 
opinions must be read as applicable 
only to the facts involved, and quite 
another to insist that those facts must 
be ascertained dehors the opinion. 
Unless the opinion itself is the source 
of the operative facts, there could never 
be even a modicum of certainty as 


to the basis of the decision 


However, the court likewise thought 
that “the plain words of the statute 
preclude plaintiff's interpretation.” 
The use of the word “or” in Section 9 


(ja]ny owner, contractor, sub-con- 
tractor, foreman or other person having 
charge .. .), rather than “and,” sig- 
nified to the court the legislature’s 
intention to settle liability exclusively 
on the party controlling the operation. 
That such an interpretation would 
destroy the remedial effect of the Act 
and virtually repeal it—a suggestion of 
the plaintiff— was not convincing to 
this court: “This is a very real rem- 
edy, when we consider that structural 
work frequently involves the opera- 
tions of several contractors 
contractors who are each in charge of 
a phase of the work... .” 
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or sub- 


Justice Hershey dissented from the 
new construction of the Structural 
Work Act for the reason that, even 
if the Kennerly decision was in error, 
the doctrine of stare decisis compels 
preservation of that opinion.—Gannon 
v. Chicago, Milwaukee, St. Paul & 
Pacific Railway Company. Illinois Su- 
preme Court. June 14, 1961. 12 Nec- 
LIGENCE Cases (2d) 1411. (For the 
decision of the appellate court, see 11 
NEGLIGENCE Cases (2d) 321; for the 
prior opinion of the supreme court, 
see 12 NEGLIGENCE Cases (2d) 736. 
$350,000 Wrongful Death— 
Airline’s Wilful Misconduct 


Because of delays in the reporting of a 
plane crash and bungled rescue opera- 
tions by airline personnel, the plaintiff's 
decedent lost his life; the airline was 
held liable for damages beyond the 
limits of the Warsaw Convention by the 
exception for wilful misconduct. Dis- 
trict of Columbia. 


The decedent 
the defendant 


was a passenger on 
airline’s flight from 
Amsterdam to New York, which 

about minute after take- 
off from the port at Shannon, Ireland, 
in the tidewaters of the Shannon 
River, about 7,000 feet from the end 
of the runway. The control tower 
had made a routine transmission of 
the takeoff time to the plane just as 
it left the ground, but there was no 
from the plane then nor 
during the repeated attempts by the 
tower to gain contact with it. The 
airline agent and flight representative 
at Shannon had monitored the tower’s 
transmission but had tuned out im- 
mediately thereafter without awaiting 
a response from the plane. When the 
defendant’s agency eventually 
apprised that the plane had not an- 
swered the tower, it failed to notify 
the defendant’s operational represent- 
ative, although it was under a con- 
tractual obligation to do so “as soon 
as possible.” 


crashed 


one 


resp mse 


was 


1LJ— October, 1961 





The plane crashed in shallow water, 
and the crew succeeded in removing 
most of the passengers in two rubber 
dinghies, which were navigated by 
means of ropes fastened to the fuse- 
lage. The decedent and another pas- 
senger escaped through a rear window 
and stood on the tail of the plane 
shouting for help. They did not have 
life they had not been 
instructed as to where to find life 
they had not been in 
structed in the proper way to inflate 
or put on a life preserver. There was 


preservers ; 


preservers ; 


a booklet inserted at the back of each 
seat in the plane which stated that life 
vests could be found in one of three 
locations, but it did not specify where 
the vests were in this particular plane. 
The passenger who stood on the tail 
of the plane with the decedent testi- 
fied that he 
where to find a life preserver. 


would not have known 


the 
sponded to the shouts of the two men 


Members of plane crew re- 
and attempted to maneuver one of 


When 


the tow lines proved too short to per 


the dighies around the wing. 


mit this, they cast them off and started 
paddling the dinghy toward the tail. 
These efforts were unsuccessful, how- 
ever, because the paddles were too 
small to make headway against the 
rising tide. The ship’s officers made 
no attempt to determine the condition 
of the two castaways or to provide 
them with life preservers. The dinghy 
finally made its way to the shore, 
leaving the two men stranded. There 
were additional lengths of rope in the 
cockpit of the plane (which was ac- 
cessible), or, the court suggested, a 
swimmer might have carried a rope 
to the tail section. The crew had no 
experience in the use of the dinghies 
except for maneuvers in a large swim 
ming pool. 

For over four hours the decedent 
and his companion remained on the 
tail in a rising tide. Near dawn, in- 
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formation of the crash finally reached 
the tower and a launch was dispatched 
to the scene. Just as the launch came 
in sight, the decedent lost his footing 
in the chest-high water and was car- 
ried off with the tide and drowned. 
The other passenger was rescued. 

The jury was instructed that under 
the Warsaw Convention, which the 
court deemed to govern the liability 
of the airline, the damages were to be 
limited to $8,300 (125,000 francs)- 
unless the defendants were guilty of 
wilful misconduct. The jury returned 
a verdict for the plaintiff in the sum 
of $350,000. 

The Court of Appeals for the Dis- 
trict of Columbia, after a thorough 
review of the evidence, affirmed that 
a jury could reasonably find that the 
defendant’s failure to instruct on the 
location and use of life vests, failure 
to transmit a distress signal at any 
time, failure to provide for the de- 
fendant’s safety after his peril was 
known, and the failure of the defend- 
ant’s flight representative to be aware of 
the loss of radio communication consti- 
tuted wilful misconduct. 


The judgment of the trial court 
was affirmed.—K oninklijke Luchtvaart 
Maatschappij N. V. KLM Royal Dutch 
Airlines Holland et al. v. Tuller et al 
United States Court of Appeals for 
the District of Columbia. June 23, 
1961. 13 NEGLIGENCE CAses (2d) 231. 


Attorney's Malpractice— 
Rule Against Perpetuities 


The drawing of a will which violated 
the rule against perpetuities did not 
provide an action in negligence for 
the third-party beneficiaries because, 
in this area of the law, an ordinarily 
competent attorney might have readily 
made the same mistake. California. 


The defendant prepared a will for 
his client, the testator, providing that 
the plaintiffs were to be beneficiaries 


of a trust and were to receive 15 per 
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the residue. The 
paragraph of the instrument “trans 
mitted” the residual estate in a trust 
that “shall cease and terminate at 12 
o'clock noon on a day five years after 
the date upon which the order dis 
tributing the trust property to the 
trustee is made by the court having 
jurisdiction over the probation of this 


cent of pertinent 


will.”’” This language was in violation 
of Section 715.2 of the Civil Code, the 
rule the 
plaintiffs were forced to enter into a 
settlement of $75,000 than the 
sum to which they would have been 
entitled had the will drafted 
according to the testator’s directions. 


against perpetuities, and 


less 
been 


The cause was dismissed in the lower 
court and appeal was perfected to the 
California Supreme Court. 


This court recognized as a matter 
of policy that third-party beneficiaries 
entitled to from the 
a defective instrument, 


were recover 
draftsman of 
even when no specific manifestation 
by the promisor of an intent to bene- 
fit them is present. A contract for 
the drafting of a will “unmistakably 
the the testator to 
the persons to be named in 
the will, and the attorney must neces 
sarily understand this.” 


shows intent of 


benefit 


However, the attorney is not “an 
insurer of the soundness of his opin- 
ions or of the validity of an instrument 
that he is engaged to draft; and he is 
not liable for being in error as to a 
question of law on which reasonable 
doubt may be entertained by well- 
informed lawyers.” The court thought 
this to be such a question and cited 
Professor Gray to substantiate that 
the perpetuity rule is something less 
than lucid: 

“A long list might be formed of the 
demonstrable blunders with regard 
to its questions made by eminent 
men, blunders they themselves have 
been sometimes the first to acknowl- 
edge; and there are few lawyers of 
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any practice in drawing wills and set 
tlements who have not at some time 
either fallen into the net which the 
Rule spreads for the unwary, or at 
least shuddered to think how narrowly 
they have escaped it.” 

Concluding that an error of the type 
the defendant not 
constitute negligence or breach of 
contract, the court affirmed the judg- 
ment dismissing the action against him. 

Lucas et al. v. Hamm. California 
Supreme Court. September 5, 1961. 
13 NEGLIGENCE Cases (2d) 328. 


ascribed to does 
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Confining Illness Clause— 
Liberal Construction 


Indemnity for a confining illness was 
ewarded the insured in spite of the 
fact that he left his house periodically 
to visit his doctor, driving his car for 
short distances, and occasionally went 
to a nearby store or to see his neigh- 
bors. South Carolina. 


The suit was initiated by the holder 
of a health policy with a confining 
illness clause, providing in part: “If 
‘such sickness’ causes continuous total 
disability and total loss of time, and 
requires continuous confinement within 
doors and regular and personal at- 
tendance therein by a licensed physi- 

the Company will pay 
so long as the Insured lives and 


cian 


is so disabled and confined.” 

The insured averred that he was so 
confined from July 9, 1959 to January 
9, 1900, and a jury awarded him the 
benefits prescribed for continuous 
confinement. The defendant carried 
the evidence to the South Carolina 
Supreme Court. 
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According to the evidence, the in 
sured was a man of 61 years, living 
alone at the time of his disability. 
During that period, he would drive or 
be driven to the doctor’s office weekly, 
although the doctor visited him at home 
occasionally, and sometimes go out of 
the house to a nearby grocery or to visit 
one of his neighbors. The insured stated 
that his trips to the city or to the store 
were always necessary and, since he was 
living alone, he had to make them him- 
self. His illness (chronte thrombo- 
phlebitis, a disorder of the circulatory 
system ) would not permit him to do any 
kind of housework, and he had a boy 
to attend to this for him. The doctor 
required him to spend most of his time 
in bed or sitting with his feet higher 
than his head. A small period of exer 
cise was likewise prescribed each day. 


The supreme court took note of the 
jurisdictions which have approved a 
strict construction of the continuous 
confinement clause and have held it to 
extend even to prohibiting a stepping 
out of doors for fresh air or sunshine. 
“But the majority of court construe and 
apply such provisions liberally in favor 
of the insured, and hold that his right 
to recover is not defeated by the fact 
that he visits his physician for treat- 
ment, or goes out on the physician's 
advice for fresh air . , or goes to a 
hospital or to a different climate for his 
treatment, or goes out occasionally for 
other purposes, provided he is entirely 
incapacitated for work or business on 
account of his illness.” 


The defendant asserted that, because 
the policy also contains benefits for a 
nonconfining illness, the confinement 
requirement should be applied literally. 
The court would not do it: “The clause 
under consideration is not a bed con 


finement clause; it does not employ the 


words “absolutely,” “necessarily,” 
the words ‘‘continuous 
within doors, not leaving at any time or 
for any purpose whatsoever.” Judgment 
for the plaintiff was affirmed.—Shealy 


nor 
confinement 


Life, Health—Accident 


v. United Insurance Company of Amer- 
ica. South Carolina Supreme Court. 
August 10, 1961. 5 Lire Cases (2d) 
186. 


Confining Illness Clause— 
Strict Construction 


Because the plaintiff insured was ad- 
mitted to have left his house periodi- 
cally, and even moved to another state 
at the advice of his physician, the court 
refused to grant him confining-illness 
benefits, although he was totally dis- 
abled and substantially confined in- 
doors. Tennessee. 

The plaintiff held a policy of health 
insurance containing a confining ill- 
ness clause materially the same as 
that at issue in the Shealy case, re- 
viewed above. In 1956 the insured, 
then 60 years old, suffered a coronary. 
He was hospitalized twice that year, 
and. his insurer, the defendant, paid 
the hospitalization benefits prescribed 
in the policy. Between September 8 
and December 8, 1956, the insurer dis- 
allowed all benefits because the in- 
sured was not under the regular care 
of a doctor, a requirement of both the 
confining and nonconfining-illness bene- 
fits. From December to April, 1957, 
the plaintiff received benefits accord- 
ing to the confining-illness schedule, 
since, during this time, he was regu 
larly attended by a doctor and left his 


house on only one occasion. There- 


after payments were made according 
to a nonconfining-illness, until June, 
1957, when the plaintiff moved from 
his residence in St. Missouri 
His testi- 
mony that the move was suggested 


Louis, 
to Memphis, Tennessee. 


by his doctor was regarded as imma- 
terial by the court. It was undisputed 
that, during the period for which ben 
efits were sought, the insured had 
been out of doors at least five times 
and both his St. Louis and Memphis 
physicians testified that they consid 
ered it beneficial for their patient to 
go outdoors from time to time. 
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At the first trial, the court granted 
a direct verdict for the defendant; the 
plaintiff’s motion for a new trial, how- 
ever, was granted, and the 
trial produced a verdict by the court 
for the plaintiff. This appeal fol- 
lowed. 


secon¢ 


The Tennessee Court of Appeals 
conceded that if the case were con- 
trolled by Tennessee decisions, the 
plaintiff should recover. The Missouri 
courts, however, provided precedent 
in the litigation, and the present court 
examined numerous citations from 
that state, pitching upon the federal 
court decision in Mutual Benefit Health 
and Accident Association v. Cohen, 15 
Lire Cases 117, 194 F. 2d 232 (1952), 
where the eighth circuit reversed the 
finding for the insured as being in 
conflict with Missouri law. The pres- 
ent court observed: 


“We cannot do better, in the case at 
bar, than follow the guidance of the 
Federal Court as indicated in the Cohen 
In the instant case, it is conceded 
that plaintiff was out of doors at least 
five times, and the record shows clearly 


case. 


that he was not regularly attended by 
a physician. In that situation, the 
Missouri law applicable to the case 
having been pled as a defense, we 
think the learned Circuit judge should 
have applied the law, as 
here interpreted, and should have dis- 
missed plaintiff's case. We think he 
ruled correctly at the first trial, when 
he granted a directed verdict in favor 
of the defendant, amd that his judg 
ment in favor of plaintiff on the sec- 
ond trial, when the case was decided 
by him without 
ous.” 

The 
error were sustained, the judgment of 
the circuit court and the 
plaintiff's suit -Prudence 
Life Insurance Company v. Hoppe. 
Tennessee Court of Appeals. July 28, 
1961. 5 Lire Cases (2d) 161. 
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Missouri 


a jury, was errone 
defendant's 


assignments of 


reversed, 
dismissed. 


Application Binds Insurer— 
Medical Exam Condition 


Subsequent 


The acceptance of the decedent's ap- 
plication for insurance and remittance 
for the first premium was deemed the 
initiation of coverage pending rejec- 
tion of the application following the 
medical exam. The insured, who died 
between the time of the medical ex- 
amination and rejection of the ap- 
plication was covered. United States 
District Court. 


The plaintiff’s husband had received 
a medical discharge from the United 
States Army after recuperating from 
a coronary heart attack in 1954, The 
agent of the defendant insurance com- 
pany visited him at his home on Jan- 
uary 12, 1959 and him an 
application for a mortgage insurance 
policy. The decedent was candid with 
the salesman and told him that he had 
been refused insurance by another 
company in 1958, a fact which he 
recorded on the application form. Never- 


offered 


theless, the agent accepted the appli- 
cation and a check for the first month’s 
premium, assuring the applicant and 
his wife that the insurance was effec- 
tive at once, pursuant to this 
vision of the policy: 


pro- 


“If any amount equal to the full 
first premium on the policy applied 
for is paid to and accepted by the 
Company at the time Part A of this 
application is signed and if this appli- 
cation is approved at the Company’s 
Home Office ., then the insurance 
in accordance with the terms of the 
policy applied for shall be in force 
from the date hereof.” 

Five days after the decedent had 
paid the premium, he underwent a 
physical examination by the defend- 
ant’s doctor, from whom he withheld 
none of his medical history or the 
facts concerning the medical dis- 
charge from the army. The doctor 
found that the applicant’s heart beat 
was normal in count but irregular in 
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rate and rhythm. He described the 
applicant’s appearance as one of a 
“marked pallor, forehead perspires.” 
The applicant died that same day. 


The company denied liability on the 
ground that the decedent was not 
insured, and would not have been in- 
sured until his application was ap- 
proved. The California Insurance 
Code, Section 10115, was construed 
by the defendant to require that an 
application be approved before cover- 
age may commence. This court, 
however, was more impressed with judi- 


cial holdings to the effect that “an 


insurance company may bind itself 


when it receives payment of a pre- 
mium, subject to a condition sub- 
sequent whereby the company may 
disapprove the application. Thus the 
Insurance Code provision merely states 
a special case which gives rise to lia- 
bility. It does not preclude a company 
from binding itself even though the 
applicant fails to meet all the condi- 
tions set forth in Section 10115.” 


The defense conceded, in discussing 
citations from the Ninth Circuit 
and California Supreme Court, that 
“It|hese cases [hold] that where an 
applicant for insurance pays the full 
first premium called for under the 
policy applied for at the time of appli- 
cation and is given a receipt for such 
payment, the applicant is covered by 
insurance unless and until his appli 
cation is rejected by the company 
regardless of whether or not he is an 
insurable risk.” 


Reading this, the court said: “Thus, 
as a matter of law, plaintiff’s husband 
was insured at the time of his sudden 
death shortly after he completed his 
physical examination—and before de 
fendant company attempted to reject 
the application.”—Wood v. Metropoli- 
tan Life Insurance Company. United 
States District Court for the North- 
ern District of California. April 27, 
1961. 5 Lire Cases (2d) 173. 


Life, Health—Accident 


Group Insurance— 
Cooperative Agent of Insurer 


A mistaken reduction in coverage of the 
insured by his insurance cooperative 
was held against the insurer, whose 
agent the cooperative representative 
was deemed to be. Fifth Circuit. 


The defendant had issued a policy 
of group life insurance to the Ameri- 
can Turpentine Farmers Association 
Cooperative, an incorporated associa- 
tion of which the plaintiff’s decedent 
was a member. According to the 
“Schedule of Insurance” set out in the 
master policy, the amount of insur- 
ance obtainable by each person in the 
association was limited by the num- 
ber of “faces” (trees being worked for 
turpentine) in that person’s purlieu, 
the insured being an owner, executive 
or director of the lot. 


The decedent was in the turpentine 
business with two of his sons, and the 
three members of the firm applied for 
life insurance through the cooperative 
in varying amounts. The insurance 
agent of the defendant company re- 
quired each to take the $10,000 requested 
originally only for the father. About 
a year later, one of the brothers died 
and the insurer paid his beneficiary 
$10,000. During that same month, a 
representative of the cooperative de- 
termined, mistakenly, that the firm 
did not operate a sufficient number of 
“faces” to qualify for the $10,000 in- 
surance. He wrote to one of the firm 
members advising him that the insur- 
ance would have to be reduced to 
$2,500 on each of the partners. The 
father died after the effective date of 
the new, reduced insurance, and be- 
fore the mistake was discovered and 
the full insurance reinstated. The 
company resisted payment of the 
$10,000 on the ground that the co- 
operative representative was the agent 
of the insured. 


The present circuit court affirmed 
the trial court’s finding that such was 
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not the case. “Under no provision of 
the policy and under no other condi- 
tion as disclosed by the record in this 
case did the employee of the Turpen- 
tine Cooperative Association have 
lawful authority to out the 
insurance policy involved in this suit.” 

Washington National Insurance Com- 
peny v. Burch. United States Court of 
Appeals for the Fifth Circuit, August 
4, 1961. 5 Lire Cases (2d) 168. 


cancel 


Short Short: Alabama 


The plaintiff's decedent took out a 
policy of hospitalization insurance by 
means of application wherein he dis- 
closed that he was suffering from an 
arterial condition in his right leg. As 
a consequence, the policy was issued 
with a rider excluding the insured’s 
protection from resulting 
from “treatment for recurrence of 


expenses 
arterial disease of either leg.” Over 
two years the defendant took 
the insurance company which 
had issued the policy and assumed the 
policies in force with the latter. There- 
after an employee of the defendant 
went to the home of the plaintiff and 
the insured with an application for a 
hospital expense policy to be issued 
in place of the original, The form was 
filled out only with the name and 
the insured, whose name 
was then signed by the employee. 
There to the 
second policy imposing any limitation 
of liability resulting from any partic- 
ular disease. The insured subsequently 
underwent surgery on his leg—which 
finally had to be amputated—and died 
thereafter. 

The trial favored 
the plaintiff in her suit to recover hos- 
pital expenses f the defendant, 


later, 
over 


address of 


was no rider attached 


court judgment 
from 
who perfected this appeal to the Ala- 
bama Court of Appeals. 

The suit on the policy had origi- 
nally been filed in the Intermediate 
Civil Court of Jefferson county, where 
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rendered at $907.32. 
The action of the insurer in joining 
suit there precluded it here from as- 
serting that the insured’s beneficiary 
had failed to show proof of loss. The 
plea in abatement averring this fact 
was struck, at the plaintiff’s motion, 
on the ground that the defendant had 
waived this right by failing to exer 
in the intermediate court and 


judgment was 


cise it 
by choosing to challenge the claim 
with a policy limitation. The appel- 
late court agreed with this conten 
tion: “[w]here an insurer refuses to 
pay an insured on some grounds other 
than failure to furnish proof of loss, 
it waives the requirement of such proof 
[citations].”—United Security Life In- 
surance Company v. St. Clair, Admx 
Alabama Court of Appeals. February 
21, 1961. 5 Lire Cases (2d) 182. 


FIRE 

Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY _IN- 
SURANCE REPORTS 


Coverage Inapplicable to Loss— 
Insurance Agent Liable 


The victim of a fire loss prevailed 
against his insurance agent, who failed 
to even examine the lease taken by 
his client on the premises later de- | 
stroyed by fire. It was found that the 
agent had held himself out as an in- 
surance consultant, as well as agent, 
and had engendered reliance of which 
he did not acquit himself. United States 
District Court. 


Between 1949 and 1957, the plaintiff, 
a Seattle manufacturer, procured all 
of his insurance through the defend- 
ant insurance agent or and 
reposed all of his insurance concerns 
in the defendant. In the latter part 
of 1956, the plaintiff leased a section 
of a building in San Jose, California. 
The lease was executed with the ad- 
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vice of counsel, but it did not contain 
any provision exonerating the lessee 
from liability for fire damage while 
the premises were under his control. 
His liability insur- 
ance policy, sold to him by the de 
fendant, included a 


comprehensive 
standard “care, 
custody and control” exclusion ex- 
empting the insurer from liability for 
damage to property rented by the 
insured, 

Before moving into the new loca 
tion, the plaintiff apprised the de 
fendant that he had leased the property. 
He did not make any specific request 
of the insurance agent, did not furnish 
a copy of the lease to him or instruct 
him as to its Neither did the 
a COpy of 


terms. 
defendant ask for the lease 
or seek information as to its 
or conditions. When the 
were destroyed by fire in July of 1957, 
the plaintiff was liable for and paid the 
lessor’s insurer the sum of $41,954.24, 
which he here sought to recover from 


his agent. 

The defendant urged upon the 
present court that the obligations of 
an insurance 


terms 
premises 


agent to his client are 


essentially contractual and any al 
leged breach of such obligations must 
be based on the breach of a specific 
undertaking stipulated in the contract. 
The district court, however, thought 
that the controlled 
by the plaintiff's theory in tort. While 
“no affirmative duty to advise is as- 
sumed by the mere creation of an 
agency relationship,’ and the agent 
is bound only to reasonable skill to 
take usual precautions, he 
held to than 


action was one 


may be 


more ordinary skill 


“where the agent, though perhaps not 


belonging to any of the specially 
skilled classes, has in the particular 
case specially undertaken to exercise 
or has held himself out as possessing 


extraordinary skill.” 


was shown 


handled all 


In the instant 
that the 


case, it 


defendant had 


Fire and Casualty 


of the plaintiff's insurance needs, had 
been instrumental in securing life in 
surance for him, and had, by corre 
spondence in evidence, advised and 
the plaintiff in 
relating to insurance. The designa 
tions on the letterheads 
and stickers represented him as an 
insurance expert. The cumulative ef- 
fect of this the 
enforced a determination that the de- 
fendant had assumed an affirmative 
duty to advise the plaintiff and, by 
the testimony of a widely experienced 
insurance man, should have examined 
the lease to ascertain possible liability 


counselled matters 


defendant’s 


evidence on court 


to the plaintiff. Judgment was entered 
for the plaintiff in the amount of 
$41,954.24.—Hardt et al. v. Brink et al 
United States District Court 
Western District of 
March 27, 1961. 10 
UALTY Cases 1018. 


for the 
Washington. 
FIRE AND CAS 


Insurer Refuses to Defend— 
Liability for Insured’s Settlement 


The insurer's refusal to defend a claim 
against its insured on a wrongful death 
action rendered the insurer liable for 
the settlement effected by the insured 
with the claimant, whose allegations 
imposed a duty to defend under the 
terms of the policy. Alaska. 


The Alaska Supreme Court, affirm 
ing its jurisdiction in this diversity 
action by terms of the Alaska State 
hood Act, took this appeal by the 
plaintiff from a directed verdict for 
the defendant insurer. 

The plaintiff's decedent, her son, 
was employed by a cold storage com 
pany as a tallyman on a fish scow. 
During a storm on August 31, 1955, 
he was swept overboard and drowned 
about three-fourths of a mile off shore. 
The plaintiff commenced action against 
her son’s employer for failure to pro- 
vide a and seaworthy 
(Jones Act). The employer’s insurer, 


safe vessel 


whose policy provided coverage for 
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workmen’s compensation and employer’s 
liability, refused to defend. The com- 
pany did not deny liability for the 
death benefits prescribed in the com- 
pensation statute, but rather main- 
tained that it not for 
wrongful death, and that workmen’s 


was liable 
compensation was the claimant’s ex- 
clusive remedy. The insured settled 
with the claimant for $20,000, and this 
action was brought against the insurer. 


The policy at issue promised to 
defend any suit alleging bodily injury 
or death, even if such suit were “ground- 
less, false, or fraudulent.” The court 
could not see how the insurer could 
evade the duty of at least establishing 
that the suit was groundless by de- 
so long as the alleged 


fending it 
claim was covered by the policy. The 
facts alleged in the complaint would, 
if proved, have supported a recovery 
under that portion of the policy re- 
lating to employer’s liability. Having 
repudiated this promise to defend, 


the insurer was not free to invoke 
compliance with a provision that the 
insured could not settle a claim with- 


out the company’s consent. 


The settlement executed by the in- 
sured was presumed by the court to 
be a reasonable one, and the judgment 
entered “was not a gratuity, for that 
which is paid in a prudent settlement 
of an action for damages is something 
which the insured has ‘become legally 
obligated to pay’ 2 


Since the insurer had breached its 
contract by refusing to defend the 
case, the judgment creditor acquired 
the right to sue the company “because 
the policy was one of insurance against 
liability which [the insured] became 
legally obligated to pay, as distinguished 
from one of indemnity against actual 
loss suffered by the insured.” How- 
ever, having refused to defend for its 
insured, the insurer “did not have the 
right, when appellants brought this 
suit on the judgment, to show that 
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the death of [the plaintiff’s decedent | 
was not covered by the employer's 
liability section of the policy. The 
district court was in error in enter- 
ing summary judgment for [the in- 
surer].”—Theodore et al. v. Zurich 
General Accident & Liability Insurance 
Company, Ltd. Alaska Supreme Court. 
May 23, 1961. 10 Fire AND CasuALTY 
Cases 1014. 


Valued Policy—tInsurable Interest 


Contested 


By the specific and unmistakable terms 
of the state’s Valued Policy Law, the 
insured party was entitled to receive 
face-value indemnity for the total loss 
of the insured premises, regardless of 
demonstrations of a limited insurable 
interest in the property. Louisiana. 


The plaintiffs leased a plot of land 
upon which they constructed a res- 
taurant. Two were issued, 
identical in form and designed to run 


leases 


for two consecutive five-year periods. 
Each contained this provision: 
“Upon expiration of this lease, all 
buildings that have been constructed 
by lessee on lease [sic] property will 
become the property of lessor.” 
With the plaintiff's corporate name 
as the named insured, the building 
was protected against loss or damage 
by fire by two policies of the defend- 
ants: one in the amount of $6,000; the 
other in the amount of $20,000. Both 
were standard form fire 
insurance policies and were in effect 
when the place burned down, October 
8, 1958. 
The 
face 
manded by the insureds, but tendered 
a sum constituting 71/120 of the sum 
of $16,840.72. The figure in money 
represented the insurers’ estimate of 
the cost of repairs to the building; the 
fraction represented the 71 months 
remaining on the lease from the total 
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Louisiana 


the 
the policies, as de- 


insurers declined to pay 


values of 





of 120 leased for—the insurer’s cal 
culation of the plaintiff's insurable 
interest in the building. The lower 
court found for the plaintiffs. 

The present court of appeals con 
with the but for 
different reasons. While the trial 
ruled that the insurers 
liable for face value because they had 


curred trial court, 


court were 
failed to exercise their option to re 
repair, the appellate court 
felt that the option provision merely 
permits the insurer to repair in lieu 
of payment; a failure to repair requires 
payment, but only to the extent of 
the damage or the the 
insured. 


place or 


interest of 
A citation of the defendants, which 
held that “there is nothing in the valued 
policy law which prohibits the in 
surer from contesting the extent of 
the insurable interest of the insured 
in the immovable,” Lighting Fixture 
Supply Company v. Pacific Fire Insur 
ance Company of New York, 176 La. 
499 (1932), was superseded by the 
action of the legislature which, in a 
1952 revision, provided that “the in 
surer shall pay to the insured, in case 
of total the total 
amount property is 
insured 
29A Am 
p. 656: 


destruction 

for which the 
This was in line with 

Jur., “Insurance,” Sec. 1556, 


“{[U|nder a valued policy or the 
provisions of the valued policy stat 
ute, the insured insuring the property 
at a given valuation accepted by the 
insurer at the time of the issuance of 
the policy as the value of the insured’s 
interest may recover the full value in 
sured, even though he in fact has a 
limited or qualified interest worth less 
than the amount of the insurance. 
The insurer may not go behind the 
policy and show that the 
interest is worth less than the amount 
of the policy.” Fi rge, Inc VU. Peerless 
Casualty Company et al. Louisiana 
Court of Appeal. June 1, 1961. 10 
FIRE AND CASUALTY CASEs 980. 


insured’s 


Automobile 


AUTOMOBILE 

| Summaries of Selected Decisions 
Reported by CCH 
INSURANCE 


Recently 
AUTOMOBILE 
REPORTS 


Financial Responsibility Law— 
Colorado Statute Unconstitutional 


The Colorado Supreme Court here ruled 
that the statute requiring a motorist in- 
volved in an accident where damages 
of $50 or more were incurred to post 
proof of insurance or deposit a sum suf- 
ficient to cover prospective damages 
was unconstitutional — violating the 
citizen's right to due process by sum- 
marily revoking his license for failure 
to comply. 


The defendant had been convicted 
on a complaint alleging that he had 
driven a motor vehicle while under 
a suspension order issued by the Mo 
tor Vehicle Department of the State 
of Colorado. The order followed the 
defendant’s failure, after striking a 


horse with his automobile, to “‘deposit 


security in a sum which shall be suffi 


cient in the judgment of the director 
to satisfy any judgments for damages 
resulting from such accident as may 
be recovered ...”’ against the defend 
ant. A sanction is provided in the law 
quoted above (Colorado Revised Stat- 
utes, 1953, 37-7-7) whereby the offender 
license revoked for 


may have his 


failure to file a report of financial 
responsibility within ten days of his 
involvement in an accident giving rise 
to damages of $50 or more. The revo 
cation is not for fault in the accident 
but merely for failure to comply. This 
the 
stitutional. 


defendant averred was uncon 


for the defense cited four 
the statute 


sistent with the citizen’s right to the 


Counsel 
characteristics of incon 
use of his property unless deprived 
by due process: 
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(1) 
without 
negligence or breach of the traffic laws ; 


A deposit of security is required 
regard to the questions of 
) 


he accident and operates only to fa 


cilitate collection of possible damages 


and not to protect the public from 
future occurrences of an inability to 
respond ; 

(3) The deposit is required only 
because of the happening of the 
accident ; 

(4) The deposit is required without 
inquiry concerning the liability of the 
person so constrained, without notice 
or hearing as to the amount of se- 
curity to be proffered, and without 
standards by which the 
revenue might judge a satisfactory 
deposit. 


director of 


The supreme court agreed: “Regu- 
lations imposed upon the right of the 
citizen to make use of the public 
highways must have a fair relation- 
ship to the protection of the public 
safety in order to be valid.” The 
court decided to break with those 
states using the more lenient financial 
responsibility law and held that the 
Colorado statute violated a constitu- 
tional right by requiring the posting 
of security without “the slightest in- 
dication that obligation 
exists 


any legal 
The 
compelling “notwithstanding the fact 
that other 


ingly overlooked basic constitutional 


conclusion was 


jurisdictions have seem- 


guarantees which must be ignored in 
reaching an opposite conclusion.” 


Justice McWilliams dissented, Jus- 
tice Doyle concurring, on the ground 
that “the wisdom of legislative action 
has theoretically never been a concern 
of the courts.” The salutary effect of 
the statute to the public lay in the fact 
that a motorist could not become in- 
volved in two accidents and be finan- 
cially irresponsible in both. As to 
constitutionality, the dissenters pre- 
ferred to align themselves with Cali- 
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(2) The deposit is required after 


fornia, lowa, Wisconsin, Kentucky, 
Nebraska and Texas, which have up- 
held the statute—People of the State 
of ¢ Nothaus, Colorado Su- 
preme Court. July 3, 1961. 23 Auto- 
MOBILE CASES (2d) 1038. 
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Insured Driving Brother’s Car— 
‘‘Non-Owned"’ Auto Unambiguous 


An insured seeking declaratory judg- 
ment requiring her insurer to defend 
against actions for liability incurred 
while she was driving her brother's car 
was denied on the grounds that cover- 
age was clearly and unambiguously 
excluded under the circumstances. 

Pennsylvania. 

The plaintiff held a policy of lia 
bility insurance issued by the defend- 
ant insurer and extending to liabilities 
out of the 
maintenance or use of 
automobile or 
mobile.” The latter defined in 
the policy as “an automobile or 
trailer not owned by or furnished for 
the regular use of either the named 
insured or other than 
automobile.” 


“arising ownership, 
the 


non-owned 


owned 
any auto 


Was 


relative, 
substitute 


any 
a temporary 

On March 27, 1959, while operating 
her brother’s car, the insured became 
involved in an accident, as a result 
of which civil action was instituted 
against her and another suit threatened. 
The insured sought declaratory judg- 
ment requiring the insurer to defend 
the actions, but the insurer’s objec- 
tion that the petition failed to set 
forth grounds was sustained. The 
plaintiff chose to stand on the original 
petition and the issue came to the 
present Pennsylvania Supreme Court. 

The insured argued that the policy 
language was ambiguous, in that it could 
be taken to mean that a “non-owned” 
automobile was any vehicle not 
owned by the insured. The court, 
however, could not accept her con- 
tention : 

“Reading the policy as a whole we 
find that the term ‘non-owned auto- 


1LJ— October, 1961 





mobile’ is clearly defined in the policy 
as not including an automobile driven 
by the insured but owned by a rela- 
tive, and said term is not ambiguous. 
If we were to hold otherwise we would 
be rewriting the insurance policy for 
the parties and this we cannot do.” 


Justice Bell concurred in the result 
but considered the declaratory judg 
ment proceeding unnecessary and im- 
proper. 


Justice Cohen, with Justice Bok 
agreeing, would reverse: 

“T would discourage this insurance 
company’s distortion of the simple 
words ‘non-owned automobile’ by re- 
versing. There is a clear, 
literal and even a popular meaning 
attributed to that phrase, and any 
subsequent supplemental definition in 
derogation of such a patently com- 
mon usage of not to be 
encouraged. The Insurance Commis- 


precise, 


words is 


sioner of the Commonwealth of Penn- 
sylvania should not allow this grossly 
unfair ‘double talk’ to continue.”— 
Carr v. Home Indemnity Company, 
New York. Pennsylvania Supreme 
Court. May 22, 1961. 23 AUTOMOBILE 
Cases (2d) 243. 


“‘Insurance’’ Mentioned at Trial— 


No Mistrial 


When the defendant's own witness un- 
expectedly introduced the fact that the 
defendant was insured, the trial court 
did not err in overruling defense coun- 
sel’s motion for mistrial. New Mexico. 


The instant case involved the op 
erator of an automobile which struck 
down a pedestrian, the plaintiff, on 
the highway. The defendant’s mo 
tion for a directed verdict was denied, 
the issue of the plaintiff's contribu- 
tory negligence being one for the jury. 
During the trial, however, a witness 
for the defendant, a passenger in his 
car at the time of the accident, re- 
marked in the course of his testi- 
mony: “But [the defendant] told the 


Automobile 


officers to check the accident, because 
he was covered by insurance on his 
car.” Defense counsel immediately 
requested that the jury be withdrawn, 
whereupon he said: 

“T have a language difficulty with 
[the witness], and as a consequence, 
I have not warned him. I am taken 
completely by surprise as the Court 
knows in his bringing this out. | 
think that we have the situation of a 
mistrial, and yet on the other hand, 
I don’t want to move for a mistrial 

I realize that this gentleman is 
my witness, I realize that I am bound 
by his testimony, but I feel that it is 
a matter which is highly prejudicial, 
and that it is a situation that calls for 
a mistrial.” 

The court replied: 

“Well, I will say this. If you want 
to move for a mistrial, | am going to 
overrule you, because—I think you 
are entitled to make the motion, and I 
probably should grant it—but I have 
felt for a long time that sometime I 
am going to have to take the stand 
that most of these jurors are wise 
enough to know that everyone has 
insurance, or should have insurance, 
and sometime I am going to have to 
face the issue, and this might be as 
good a case as any 

The defendant’s counsel then moved 
for the mistrial, to “preserve the er 
and overruled. The jury 
was brought back and instructed to 
disregard the reference to insurance. 
Subsequently a verdict was returned 
for the plaintiff. 


ror: was 


The New Mexico Supreme Court 
cited and confirmed the many prior 
determinations that it is error to in- 
form the jury that the defendant is 
insured. “But that rule has no appli- 
cation when the defendant, or one of 
his witnesses voluntarily brings such 
information to the jury, and it is not 
brought through any fault of the 
plaintiff or his attorneys . .| Were 


731 





this exception to the general rule not 
recognized, the defendant would have 
it within his power to bring about a 
mistrial in all cases and the plaintiff 
would be unable to guard against it.” 
(Finck Cigar Company v. Campbell, 133 
S. W. 2d 759.) 


A claim of jury misconduct, sup- 
ported by affidavits, was likewise dis- 
carded by the court on a similar 
rationale: that if the court were to 
permit impeachment of the verdict 
by the post-trial deposition of the 
juror, it would enable a dissatisfied 
juror to destroy a verdict to which he 
had previously assented.—Garcia v. 
Sanchez. New Mexico Supreme Court. 
June 12, 1961, 23 AuToMoBILE CASES 
2d 596. 


Short Short: 


The plaintiff was sleeping in the 
back of a car driven by the defendant, 
when the latter negligently accelerated 
the vehicle onto a_ transcontinental 
highway into the path of a bus. The 
ensuing collision caused a severance 
of the plaintiff’s spinal cord and per- 
manent paralysis. The defendant was 
arrested for driving under the influence 
of intoxicating beverages. Both he 
and the plaintiff had been drinking 
before the accident. 


Kansas 


The jury heard conflicting evidence 
on the decisive issues but finally re- 
solved that there was no negligence 
on the part of the bus driver, that 
the defendant had come to a complete 
stop before proceeding onto the high- 
way, that because of an obstruction 
neither driver had a view of the other 
until a condition of immediate hazard 
was created, and that the defendant 
was not guilty of gross negligence 
proximately causing the plaintiff’s 
injury—tantamount to a finding of 
negligence on the part of the plaintiff 
in riding as the guest of an intoxi- 
cated man. 
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The Kansas Supreme Court, taking 
the appeal, affirmed judgment for the 
defendant. Contrary to the averments 
of the plaintiff, there was, the court 
asserted, no inconsistency between 
the general verdict and special an- 
swers, since, by definition, “a general 
verdict imports a finding upon all 
issues in the not inconsistent 
with the special findings.” An excep- 
tion from the instructions could not 
avail because the plaintiff failed to 
produce a complete record of the 
instructions from which the court 
might assay the presence and degree 
of error. As to the evidential discrepan- 


case 


cies in the issue of gross negligence, 
the court applied the long-established 
rule “that where findings are attacked 
for insufficiency of evidence, or as 
being contrary to the evidence, this 
court’s power begins and ends with 
the determination whether there is 
substantial evidence to support them, 
and where they are supported, they 
are accepted as true and will not be 
disturbed on appeal. 
of no consequence that there may 
have been much contrary evidence 
adduced. .’—Robles v. Central 
Surety & Insurance Corporation, et al. 
Kansas Supreme Court. July 8, 1961. 
23 AUTOMOBILE Cases (2d) 962. 


Moreover, it is 


PRODUCT LIABILITY | 
Summaries of Selected Decisions 
Reported in This Field 





New Car Defective— 
Warranty a Matter of Law 


The purchaser of a new car which 
burned ten days after the purchase 
because of defective wiring had a 
good cause against the manufacturer 
for breach of implied warranty, not- 
withstanding express warranties of the 
manufacturer specifically negating im- 
plied warranties. lowa. 


The plaintiff purchased a new car 


from the defendant dealer and secured 


1LjJ— October, 1961 





fire insurance with his insurance com- 
pany, also a plaintiff by subrogation. 
Ten days afterward, while the plaintiff 
was driving at a speed of 30 to 35 
miles per hour, flames burst through 
the hood. The driver pulled off the 
road and ran from the car as ten-foot 
sheets of fire rose from the engine. 
The vehicle was a total loss, and the 
plaintiff insurer paid its policyholder. 

The dealer and the manufacturer 
won directed verdicts at trial on the 
grounds that (1) the case was not 
tried on any theory of implied war- 
ranty; (2) such express warranties as 


were given by the defendants, if any, 
negated any implied warranty; (3) 
there were no provisions in the ex 
press warranty on which the plaintiff 
m'ght recover; (4) there was no proof 
of causation, nor of the measure of 


damages; (5) there was no return of 
defective parts as required by the 
manufacturer’s warranty; (6) there 
was no proof of privity between the 
buyer and the maker of the car; (7) 
there was no authority vested in the 
dealer to bind the manufacturer by 
warranty; (8) there 
gated right in the insurer to recover. 
Motions for directed verdicts were 
sustained on all grounds. The Iowa 
Supreme Court undertook to deter 
mine whether there was sufficient evi 
dence to submit the case to a jury. 


was no subro 


s0oth the dealer and the manufac 
turer issued warranties with the car. 
The dealer warranted that the product 
was free from defects in material and 
workmanship, for a period of 90 days 
or 4,000 miles, whichever came first. 
The dealer agreed to replace without 
charge such parts as should be returned 
to it, transportation prepaid, and which 
the dealer would acknowledge to be de- 
fective. This warranty expressly states 
that it 
warranties, express or implied. 


operates in lieu of all other 
The purchase of the car entailed a 
signed order of the purchaser on a 


Product Liability 


form bearing an endorsement called 
a manufacturer’s warranty. Its provi 
sions were substantially those of the 
“dealer’s warranty,” both being pre- 
pared by the manufacturer to accom 
pany each new automobile. 


\fter delivery of the car, and before 
its destruction by fire, the buyer ex 
perienced trouble with the windshield 
wipers and the clock; the heater fan 
worked all right but there was very 
little heat. A peculiar odor, like burn- 
ing rubber, was detectable in the car. 
\fter the accident, parts of the wiring 
found fused 
investigators testified 


were together, 
and that 


the fire was caused by a short circuit. 


system 
fire 


The Iowa Supreme Court decided, 
at the outset, that the cause of the 
fire was a question of fact upon which 
depended the case for breach of war- 
ranty. Moreover, an exclusion bv ex- 
pressed warranty does not extend to 
the exclusion of warranties implied 
by law, where the latter are not ex- 
cluded by the terms of the contract. 
The court was impressed with the 
thinking in Henningsen v. Bloomfield 
Motors, Inc., 19 AUTOMOBILE CASES 
610, 161 A. 2d 69, and General Motors 
Corporation v, Dodson, 18 AUTOMOBILE 
1084, 338 S. W. 2d 655. The 
Henningsen case, decided in New Jer- 


CASES 
sey, especially had bearing upon the 
instant case, and in it the court bound 
the maker to his warranty regardless 
of privity or onerous provisions such 
as the stipulation that the company 
decide if a is defective or 


will part 


not. The present court joined with 
the New Jersey and Tennessee courts 
in extending liability from the manu- 
facturer to the ultimate consumer on 
a warrant of merchantability, not 
abrogable by express exclusions of 
the manufacturer or dealer. Revers- 
ing the directed verdicts, the court 
cited and approved this language from 
the Henningsen opinion : 
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the cases where lack of 
permitted to 


“Most of 


privity has not been 


interfere with recovery have involved 
But more re- 


food and drugs. 
cently courts, sensing the inequity of 
limitation, have moved 


such into 


broader fields 


“\Ve see no rational doctrinal basis 
for differentiating between a fly in a 
bottle of beverage and a defective auto 
mobile.’”—State Farm Mutual Auto- 
mobile Insurance Company et al. v 
Anderson-Weber, Inc., et al. Iowa 
Supreme Court. August 21, 1961. 


Faulty Hair Dye— 
No Privity with Manufacturer 


The plaintiff had no cause of action on 
a breach of implied warranty because 
there was no privity between herself 
and the manufacturer of a hair dye 
which was allegedly unsafe to use and 
injured the unwary buyer. Ohio. 


This 


verdict denying recovery to the plain 


was an appeal from a jury 


tiff against a cosmetics manufacturer, 


The action was based on an alleged 
breach of express warranty and im 


plied warranty, and the plaintiff as 
number of 


the 


signed a 


that 


errors, particu 


larly trial court 
the 
implied warranty of fitness. To this 


the “The 


question of whether the plaintiff should 


wri mngly 


refused to instruct in matter of 


court of appeals replied: 
have been permitted to claim an im- 
plied warranty, as was done in argu 
ment, is completely settled by the 
case of Wood v. General Electric Com 
pany, 2 NEGLIGENCE Cases (2d) 141, 
se tee wees 


The court said in that case: 


“Although 
inherently dangerous article may re- 


a subpurchaser of an 


cover from its manufacturer for neg- 
ligence, in the making and furnishing 
of the article, harm to the 
subpurchaser or his property from a 
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causing 


latent defect therein, no action 
be maintained against a manufacturer 
for injury, based upon implied war- 
ranty of fitness of the article so fur 


may 


nished.” 


The present court felt compelled to 
adhere to the doctrine in the Wood case: 


“This result was based on the ab- 
sence of privity. There is no claim 
in this case of privity between the 
plaintiff and the defendant (the facts 
make privity impossible) and until the 
Wood case is modified, it is our duty 
to follow the law as there set out.” 

The plaintiff further urged that the 
trial court had prejudicially permitted 
hearsay evidence and testimony to be 
introduced into the record in the form 
of personal notes of the doctor for the 
defense. The court of appeals con- 
ceded that the action was technically 
in error, but judged that it was not 
prejudicial because the plaintiff had 
succeeded in showing the jury that 
the doctor was employed by an in- 
surance company. 


Other exceptions related to a pur 
ported duty of the defendant to print 
a warning on the bottle of hair dye 
the 
dealing with 
Opening the 


according to 
United 
adulterated 


requirements of 
Cc cde 


cosmetics. 


States 


plaintiff’s final argument, counsel set 
up a blackboard and itemized the ele 
ments to be resolved by 
The last of 
“Federal Food and Drug 


the jury. 
denominated 

Act,” a law 
which was not pleaded and not rel- 
evant, in the court’s opinion. Counsel 


these he 


refused to relinquish the point, and 
a_ bailift directed to the 
item. This was not error by the trial 
court, because the law was not pleaded 


Was erase 


and notice was not given the defense 
under provisions of Section 2317.45 
of the Judgment for 
the defendant was affirmed.—Kennedy 
vw. General Beauty Products, Inc. Ohio 
Court of Appeals. May 5, 1961. 13 
NEGLIGENCE Cases (2d) 243. 
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Conversion Privilege Exemption 


Regulation 40, promulgated in July 
by New York Superintendent of In 
Thomas Thacer, authorizes 
the Superintendent, under conditions 


surance 


prescribed by him, to except group 
major medical expense insurance pol 
icies from the requirement of offering 
the conversion privilege prescribed by 
Section 162(5) to employees whose 
group insurance coverage ceases be- 
cause their employment 
nated, 


has term1 


The three conditions by which such 


a policy need not offer conversion 
are: (1) that the policy provides hos 
pital or surgical expense insurance for 
other than specific diseases or acci 
dent only which supplements basic 
coverage under such policy and/or 
under one or more other group con 
tracts; (2) that the basic hospital and 
surgical 
conversion 


includes 
privileges providing ag 
gregate benefits equivalent to hospital 
room and board expense benefits of at 


expense coverage 


least $15 a day for a maximum dura 
tion of 30 days, miscellaneous hospi- 
tal expense benefits up to $150, and 
surgical operation 


expense benefits 


State Department Rulings 


with a $250 maximum 
(3) that the group 


major medical policy and certificates 


schedule; and 


supplementary 


issued thereunder appropriately spec 
ify that the 
privilege is not available under such 


statutory conversion 
policy so long as such privilege is in 
effect under the policies and/or con 
tracts providing basic coverage. 


Approval Required 

for Domestic Companies 

Francis‘ R. 
Smith has notified the domestic mu 
tual fire insurance companies of Penn 


Insurance Commissioner 


sylvania that, by enactment of House 
Bill Number 1101 (Act Number 487) 
amending Section 354 of the Insur 
ance Company Law, these companies 
are no longer exempt from the re 
quirement that the Insurance Depart 
ment approve their policies, contracts 
and forms. After September 
30, 1962, no policy, contract or certifi- 


related 


cate covering health, accident, per 
sonal liability, fire, marine, title or 
any form of casualty insurance, or 
any other contracts of insurance, ap 
endorsements 


plications, riders or 


used in connection therewith, may be 
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issued until the forms of same have 
been submitted to, and formally ap 
the Insurance Commis 
Smith 
early compliance so that the depart- 


ment can notify the companies of any 


proved by, 


sioner. Commissioner urges 


prohibited provisions which might be 


contained in their present policies be 


fore the effective date of the law. 


mutual fire and 
issued the 
(October Y, 


In a bulletin to all 
casualty same 
as that 1961), 
Commissioner Smith promulgated the 
passage of Act Number 488, amend 


Insurance Law, 


companies, 


day above 


ing the Company 
which prescribes that every insurance 
exchange, 


company, association or 


except as otherwise provided, shall 


issue a policy affording fire 
the same Act. 
the requirement applied only to stock 
but after Octo 
1961, all foreign and domestic 
companies, 


insurance 
as defined in Formerly 
insurance companies, 
ber 22, 
as well as reciprocals and 
exchanges, will be required to issue 


accordance with Section 


the 


policies in 
506 and 


Law. 


507 of Insurance Com 


pany 


Rate Filing Case 
Reaches Superior Court 


\ unanimous opinion of the Penn- 
sylvania Superior Court upheld 
the Insurance Commis 
sioner of the rate filing made by the 


Middle 


approy al by 


\ssociation§ of 
Fire The the 
Insurance Department of the Common 
wealth of Pennsylvania v. City of Phila 
delphia is the first rate filing case to 


Department 


Underwriters. case of 


reach an appellate court in Pennsyl 
vania. 

The Middle Department Associa 
tion of Fire Underwriters filed a rate 
adjustment with the Commissioner on 
September 17, 1958, providing for in- 
creased rates in certain areas, de- 
creased rates in others, and no changes 
others. The filing was ap 
but the date 
held in abeyance when the cities of 


in still 


proved, effective was 
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Philadelphia and Pittsburgh com- 
plained, The cities appealed the Com 
missioner’s adjudication in the court 
of common pleas, which dismissed the 
complaint. The Superior Court here 
upheld that dismissal in an exhaustive 
appraisal of the city’s numerous con 
tentions and objections to the rates. 
\s stated by Justice Flood in a con 
curring opinion: 

“The scope of judicial review in this 
case is limited to the determination as 
to whether there has been a manifest 
and fraudulent abuse of discretion or 
the 
functions. 


a purely arbitrary execution of 


Commissioner's duties or 


There has been no showing of 
any such abuse or arbitrary action in 


this case.” 


An Agent by Any Other Name 

California 
I’, Britton 
review of 


Insurance Commissioner 
McConnell, following a 
insurance legislation re 
cently enacted by the California legis 
lature, has announced that three changes 
in licensing laws will be of particular 
interest to a large percentage of the 
insurance agents and brokers who are 
holders of than 130,000 insur 
ance licenses. The new legislation be 


more 


came effective September 15, 1961. 

Senate Bill Number 417 
1724.5 of the Insurance Code) gives 
the Commissioner authority to dis 


(Section 


approve any true (other than the per- 
son’s own name) or fictitious name of 
a licensee or applicant for license if 
the with or 
too use or if 


name is an interference 


similar to a name in 
such name may mislead the public. 
The new statute also prohibits the 
the “underwriter” as a 
name. It 


use of word 


license does not, however, 
prevent a natural person who is a life 
agent from describing himself as an 
underwriter or any 
using the designation Chartered Life 
Chartered Property 


and Casualty Underwriter if the licensee 


licensee from 
Underwriter or 
is entitled to those designations. 
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THE ADOPTION of the Federal Rules of Civil 
Procedure in 1938 marks the beginning of 
modern law and practice in this country. So 
states the author of an engrossing treatise on 
the modern law to be published in a future 
issue. The benefits emanating from that event, 
especially in the area of depositions and dis- 
covery, have been enormous. They have, as 
the author demonstrates, exploded the carica- 
tures of the chancery, jusily relished in Dick- 
ens’ day, and created a new attitude in both 
the bench and the bar toward the dispensa- 
tion of justice. 


OrHer PAPERS presenied at the American Bar 
Association meeting are being prepared for 
publication in the near future. A representa- 
tive of the insurance industry will be heard on 
the matter of improving auto claims practices 
—a subject well ventilated by the legal and 
medical professions in last month's JOURNAL. 
Also from the ABA meeting, the settlement of 
litigation involving life insurance receives an 
excellent point-by-point explication in a sched- 
uled article, including a flexible formula for 
properly evaluating a life insurance case 
before trial. 





FIRST CLASS 


“TH “97 ODSVDIHD 


“AAV NOSUYSALAd ‘M SZOV 


ANVd KO) SLOIAGOUd HDD 


-AG divd 38 THM 39V1LSOd 


ITIL 


S3LlViS G3LINf] 3HL NI G3ITIVW 4! AYVSS3D3N dWWLS 39V1SOd ON 


TIWAN ATdSy SSANISNSG 


o > 
z= < 
oO 
Qa 

- 
oO - 
£ 

Oo. |C—: 
a < 
o = 
LiL 


“Tl “OSVSIHD 
ZS ‘ON LIWY3d 
SSV1) LSUl4 





OOOO JOO A AAI SA OP AOI A A EXO OOM "OW 





Card for Ordering 


Your Copies 


® 





1962 U. S. MASTER 
TAX GUIDE 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, IIl. 


Promptly upon publication rush 
copies of 1962 U. S. MASTER TAX GUIDE 
(2101) at prices quoted below, plus small 
charge for postage and packing. (When re- 
mittance in full accompanies order, CCH 


pays postage and packing.) 


1-4 copies $3.00 ea 10-24 copies $2.40 ea. 
5-9 copies $2.70 ea 25-49 copies $2.00 ea. 
(] Quote prices on larger quantities with our 
imprint 
Also send copies of U. S. MASTER 


TAX GUIDE Hard Bound Edition at $8.50 


per copy. 


[] Remittance herewith [}] Send bill 


Signature & Title 9.68 cee 
Firm 

Attention 

Street & Number 


2101—923 


City, Zone & State 


Subscribers for CCH’s Standard Federal Tax Re- 
ports and Current Law Handybooks receive the 
paper bound edition. They should order only for 
extra copies 











@ Ready in November . . . the 


1962 U. S. MASTE 


“America’s Number On 


© Reflects All New 1961 Federal Tax Law 


Anyone who needs a handy desk or b 


reference will welcome this brand-new 


Not only does the MASTER TAX 
affecting business or personal income ta» 
against overpayments and costly mistakes 
you have clear-cut examples—based on ty; 
the explanations. Moreover, the GUIDE 
tion of 1961 income tax returns to be filed 
federal tax problems all through the mon 


Based on the Internal Revenue Coc 


Regulations, controlling Court and Tax 
MASTER TAX GUIDE is a compact so 
mediately useful in working out sound an 


Leading the field, the GUIDE is the 
highly polished product of more than 
forty years’ experience in federal tax re- 
porting. Completely dependable, it’s pro- 
duced by the seasoned CCH editorial 
staff which makes CCH publications the 
standard for measurement. 


As a convenient desk tool . . . it can’t 
be beat. So don’t let tax “puzzlers” beat 
you, when you can have 464 pages of top- 
flight tax help for only $3 a copy. Fill in 
and Mail the attached Order Card 
TODAY! Yours will be one of the 
first-press copies—for that wanted “head 
start” on year-end tax planning. 





the All New 


ER TAX GUIDE 
One Tax Book” 


Law Changes from Cover to Cover 


or brief-case tax aid for quick, ready 
ew CCH publication. 


4X GUIDE explain the basic rules 
tax questions, it also protects you 

akes in year-end tax planning. Here 
typical tax situations—to illustrate 

DE is eager to assist in the prepara- 

iled in 1962 and in handling everyday 
onths ahead. 


Code—as amended through 1961— 
ax Court decisions, the 1962 U. S. 
t source of tax facts and figures im- 
d answers to tax problems. 


HARD BOUND EDITION 


The 1962 U. S. MASTER 
TAX GUIDE is also avail- 
able in a handsome, hard 
bound permanent edition. Con 
tents are identical to the pa- 
per-covered edition, but hard 
bound (two color, gold- 
stamped covers) for perma- 
nent reference. Price, $8.50 
a copy. 





